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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: PART71 
---------------------------------------------------------------------}{ 
THE PEOPLE OF THE STATE OF NEW YORK, 

-v- Ind. No. 272112009 

RAPHAEL GOLB, 

Defendant. 

---------------------------------------------------------------------}{ 


DEFENDANT'S REPLY MEMORANDUM OF LAW 

MOTION TO DISMISS COUNTS 1, 2, 4-39, 41-47,49 & 50. 

The only thing "surreal" in this litigation is the prosecution's shifting 

attempts to find a legally-cognizable object for Defendant's alleged intended 

fraud, benefit, or injury. The prosecution appears to admit that influencing 

an academic debate on the internet, even when using false names ofreal 

persons, is not a cognizable fraud or benefit, and hence, appears to abandon 

the bases for most ofthe counts in the indictment. This constitutes a 

repudiation ofthe official press statement of the District Attorney's Office, 

which proclaimed that Defendant's crime was that he "engaged in a 

systematic scheme on the internet, using dozens of internet aliases, in order 
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to influence and affect debate on the Dead Sea Scrolls." Now, this "scheme" 

merely provides "context." 

The prosecution instead asserts that Defendant had a "financial 

motive" with respect to "many of the offenses." But the new "financial" 

component of the prosecution's case rests on the premise that someone 

would both credit the criticisms Golb allegedly made ofvarious Qumran

sectarianists and decline to offer honoraria to the targets of the criticism. 

The emerging picture reproduces the hornbook definition of libel: plaintiffs 

can sue for "special damages" assuming that they can prove that the 

statements were false statements of fact. But libel is not a crime in New 

York, nor can it be resurrected by stretching existing statutes to achieve a . 

purpose expressly prohibited by the New York State Legislature, the courts 

of this State, the United States Court ofAppeals for the Second Circuit, and 

the United States Supreme Court.1 

1 Furthermore, in Ashton v. Kentucky. 384 U.S. 195 (1966), under the void for vagueness 
doctrine and the special protections accorded to speech, the United States Supreme Court 
held that criminal courts cannot engage in an inquiry into the mental calculations of 
defendants as to how people will react to their alleged communications. Here, the 
proposed criminalization of Defendant's alleged communications involves an inquiry into 
his calculations as to whether or not museum officials will cancel lectures and honoraria. 
Therefore, the statutes in question, if read as the prosecution wishes to read them, would 
be void for vagueness for the same reason that the Ashton court held Kentucky's criminal 
libel statute to be void for vagueness. 
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Last, the prosecution concocts a new object of the alleged scheme in 

support of Count 1: an intent by the defendant to cause the Jewish Museum 

ofNew York to include Golb's theories as part of its exhibit, and to cancel 

Schiffman's lecture, thereby costing the latter a speaking fee. But persons 

around the country, on a daily basis, use anonymity, pseudonyms, and 

heteronyms to critique proposed exhibits at museums, wanting museums to 

include or exclude certain works and presenters. As long as the content of 

the critique does not contain threats or fighting words, such speech is 

constitutionally protected. 

A. 	 LANGUAGE THAT CAUSES GENERAL HARM TO ONE'S 
REPUTATION CANNOT BE CRIMINALIZED 
CONSISTENT WITH THE FIRST AMENDMENT. THE 
F ACT THAT THE SPEAKER USED A NAME OTHER 
THAN HIS OWN IS ALSO PROTECTED BY THE FIRST 
AMENDMENT. 

Desperately attempting to fit Defendant's alleged conduct into the 

Procrustean bed of crime, the prosecution now asserts: 

[W]ith respect to many ofthe offenses charged, the People contend 
that there was a financial motive. By damaging the reputations and 
careers of certain dead S.ea Scrolls scholars, it is foreseeable that a 
corresponding damage to their financial prospects would occur. 
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(Bandler Aff. at para 56)(emphasis added).2 The prosecution's latest 

iteration of the offense conduct fares no better than its prior efforts. The 

First Amendment protects an individual's right to communicate 

anonymously, or through use ofpseudonyms. The right to engage in such 

"deceit" is part of the fundamental "core ofFirst Amendment liberties." See 

McIntyre v. Ohio Elections Com'n. 514 U.S. 334, 357 (1995).3 Many ofthe 

world's most famous intellectUals have used multiple pseudonyms to 

influence debates without becoming the object of a preposterous inquisition. 

They include, for example: Benjamin Franklin, who used dozens ofaliases; 

novelists and philosophers like Romain Gary and Kierkegaard; and 

Fernando Pessoa, one of the most respected poets of the 20th century, who is 

known to have created at least 72 pseudonyms, staging debates between 

them, mourning their deaths, and fooling the public and the literary world 

(including university professors around the globe) into believing that they 

2 Thus, the prosecution seeks to salvage "many" counts in the indictment. Which ones? 
Rather than providing this Court with a response to Defendant's void for vagueness 
argument, the prosecution uses vagueness itself as part of its arsenal ofrhetorical 
weapons. 

3 In sustaining the right to "anonymity," the United States Supreme Court specifically 
offered pseudonyms as examples ofanonymous conduct. See McIntyre. The prosecution 
does not dispute the equivalence between the use ofmultiple pseudonyms and 
anonymity. (Bandler Aff. at paras. 69-70). 
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were real people.4 Indeed, many of the most important texts in intellectual 

history (including, e.g., Voltaire's cruel attack against Rousseau, or John 

Locke's famous "Letter on Toleration") were originally attributed to 

pseudonyms. Various internet law specialists have indicated that the use of 

pseudonyms is itself part of the protected content of speech. For example, 

the use of shifting pseudonyms (which is precisely what Raphael Golb is 

alleged to have done in weaving his "web of deceit") has been variously 

interpreted as equivalent to calling oneself "anon," as a way of insisting that 

the speaker wishes his words to be evaluated by their merits rather than by 

his identity, or even as a statement that the speaker does not wish to be taken 

seriously. See,~, Paul Horwitz, "Anonymity, Signaling, and Silence as 

Speech," available at http://ssrn.comlabstract=1361225 (article forthcoming 

as chapter in Speech and Silence in American Law, Amherst, May 2010, ed. 

A. Sarat); David G. Post, "Pooling Intellectual Capital: Thoughts on 

Anonymity, Pseudonymity, and Limited Liability in Cyberspace," 1196 U. 

Chi. Legal F. 139 (1996). 

Despite the prosecution's thrice-professed respect for the "broad 

protections of the First Amendment," the prosecution seems unable or 

unwilling to realize that the First Amendment protects the right of persons to 

4 Sr. Pessoa died in 1935, placing him beyond the prosecution's reach. 
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criticize, attack, and campaign against the character, writings, and purported 

scholarship of others, even in strong, bitter language. The content of 

Defendant's alleged attacks on other Dead Sea Scrolls scholars, and others 

who purport to be scholars but have no scholarly bona fides in that field, is 

constitutionally protected. For example, the July 20,2008 email originating 

from frank.cross2@gmail.com contains, in total, the following text: 

It looks like Bart has gone and put his foot in his mouth again. Are 
we going to have to take on the Jewish Museum? I'm seeing this crop 
up everywhere on the web. 

(Exhibit C).5 The email also includes a link to two articles. This email is 

the subject of Counts 43-47. This statement, no matter who authored it, uses 

a colloquialism to describe "Bart's" lack ofverbal dexterity. It may well be 

that such an allegation leads "Bart" into "disadvantage,,,6 and we will 

assume, for purposes of this motion, that such was the defendant's intent.7 

5 Exhibits referred to by letter herein are attached to Defendant's Notice of Motion to 
Dismiss dated November 3,2009. 

6 The prosecution admits that there is no Penal Law defInition of "intent to defraud." 
They refer to the dictum in Briggins, but are unable to point this Court to a single case 
involving a "fraudulent scheme to influence a debate." This cannot be the type of 
"disadvantage" contemplated in the Briggins dictum, lest all critical speech be silenced. 

7 Contrary to the thrust of most of the prosecution's argument, this Court is not being 
called upon to adjudicate, in advance of trial, whether the defendant had a specifIc intent 
to do "x" or "y". In the current procedural posture of the case, this Court must assume 
that he did. The legal question for the Court (unaddressed by the prosecution) is whether 
what the defendant allegedly intended can be criminalized. The prosecution's extensive, 
ad hominem attacks on the defendant and his family are legally irrelevant and serve to 
just clutter the page. (Footnote continued on next page.) 
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In precisely what universe is this a crime? Even if the reader decides 

that "Bart" should not have said whatever he said, and even if the reader 

further decides that Bart should not be invited to give paid lectures, this 

statement cannot be criminalized consistent with the First Amendment. This 

is why libel has been decriminalized in New York, and matters of 

reputational blemishes and criticisms been left to the civil courts. "Damage 

to someone's career" is always a possible consequence of defamation; that is 

why the appropriate remedy for such harm is money damages. 

In its lengthy defense of the work and careers of Schiffinan and 

Cargill, the prosecution implicitly admits that this case, exactly like a libel 

case, is about the truth and falsity of the content ofvarious speech acts. Nor 

could it be otherwise. Whenever they attempt to demonstrate that Raphael 

Golb's alleged motives were "less than innocent," the People have recourse 

to the "content" of the communications. See, Sh&, para 83 ("the campaign 

To illustrate, let's return to the hypothetical ofMom, Dad, and Junior. See 

Defendant's Mem., Nov. 3,2009, at 19. ADA Bandler has now chosen to prosecute 


.	Mom for using Dad's computer to threaten Junior with punishment if he does not do his 
homework. In response to Junior's motion to dismiss, ADA Bandler attacks Mom for her 
poor parenting skills, lack of remorse, and cowardice in being afraid to use her own name 
to confront her son. Indeed, ADA Bandler can prove that Mom despises Junior, and only 
wants him to be successful so she can live off ofhis earnings while going shoe shopping 
and eating lunch. Whatever. None of that has anything to do with whether getting a 
child to do his homework may be a legally proper object ofa fraud, benefit, or injury. 
Defendant is not asserting that the criminalized communications had an "innocent" intent, 
ifby "innocent" the prosecution means "innocuous." 
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surrounding Dr. Schiffman was clearly designed to damage his career based 

upon the content")( emphasis supplied). Such arguments, just like the 

repeated invocation of alleged "false accusations," of"smearing," 

"deriding," and of the anonymous ''web of deceit," simply ask this Court to 

sweep aside the First Amendment's protection of speech content, including 

libelous content which, since 1965, has been remediable through civil and 

not criminal actions.8 

Several years ago, the famed historian Doris Keams Goodwin (who is 

an esteemed scholar and thus, in the prosecution's view, had no reason to 

plagiarize) was the subject of a "smear" campaign by the conservative 

Weekly Standard that accused her ofplagiarizing material for a book. The 

"smear" campaign was picked up on the internet, and many persons (or sock 

puppets of persons) made disparaging comments about her, her work, and 

her scholarship, using a variety ofnames. Ultimately, when confronted with 

8 This Court may wish to note that dozens of cases of research fraud in American 
&cademic life (involving the forging of experimental evidence, plagiarism, the submission 
of fake articles to journals, and many other forms ofdishonesty that are designed to 
"influence a debate" and result in "error or disadvantage," including terrible 
embarrassment to various parties) have been reported on over the past two decades; that 
they have frequently resulted in scandal on the internet and elsewhere; but that not a 
single one of them appears ever to have been the subject of a criminal action anywhere in 
this country, let alone in New York. See, ~, Jon Wiener, "Historians in Trouble" 
(2005); R. Robbin, "Scandals and Scoundrels" (2004). The American legal system, at 
least since Ashton, has always left such scandals and squabbles to be dealt with in the 
civil realm where they belong. 
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textual comparisons ofher work and the work of the aggrieved author, 

Kearns Goodwin publicly admitted her failure, which she characterized as 

omitting "quotation marks," and stated that she had come to a private 

settlement with the aggrieved author. http://www.slate.comlidl2091197/. 

The Weekly Standard, and its anonymous minions in the blogosphere, whose 

motives had little to do with the desire to maintain scholarly integrity, did 

what the First Amendment was designed to protect. Had Keams Goodwin 

not admitted her wrongdoing, she certainly could have sued her critics for 

libel, and would have had the burden ofproving the accusations false. Prior 

to the instant prosecution, however, no one could plausibly assert that the 

bloggers, by virtue ofusing pseudonyms or heteronyms to criticize 

perceived injustices, could be prosecuted by district attorneys acting as the 

"criminal" equivalent ofprivate defamation attorneys. 

Under the prosecution's theory of this case, had Golb set up a Gmail 

account DorisKearns.Goodwin2@gmail.com and emailed a mock confession 

ofher plagiarism to various publications, he would be guilty of the entire 

raft of felony and misdemeanor charges charged herein. Had he 

created an account under the name JaysonBlair@gmail.com, (choosing the 

name of the disgraced New York Times faker) and sent emails attacking 

Keams Goodwin, he would still be guilty ofevery charge; he used the name 
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ofa real person to make a written communication that led another (Kearns-

Goodwin) into disadvantage which could have decreased her book sales. 

Thusly does the prosecution reintroduce the law of criminal libel and the 

State gain a frightening weapon of censorship. 

B. 	 A PERSON HAS A FIRST AMENDMENT RIGHT TO 
CRITICIZE A PROPOSED MUSEUM EXHIBIT, 
ANONYMOUSLY OR OTHERWISE, AS LONG AS THE 
LANGUAGE USED IS NOT THREATENING. 

The only count in the indictment for which the prosecution now 

alleges a specific object is Count 1. The prosecution asserts that Count 1: 

is based upon defendant;s commission/attempt to commit the felony 
of Scheme to Defraud in the First Degree by impersonating Dr. 
Schiffinan and making a false confession coupled with an internet 
campaign. Dr. Schiffinan was scheduled to speak at the Jewish 
Museum, and would have received a speaking fee. Defendant's 
impersonation ofDr. Schiffinan was a desperate, short term, attempt 
to damage Dr. Schiffinan's reputation, in order to have his speaking , 
engagement cancelled, and thus his speaking fee cancelled. 

(Bandler Aff. at para 56). 

Assuming that the defendant did use names other than his own in 

communications with the ultimate goal ofalerting enough people to 

Schiffinan' s mendacity that the latter would not earn a speaker's fee, this 

activity is again protected by the First Amendment. 

Defendant will advert to, rather than repeat, the arguments made on 

pages 17-38 of his original memorandum of law. Just as influencing an 
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academic debate through critical internet postings cannot be criminalized as 

an object of a "fraud," a "benefit," or a "harm," neither can objecting to a 

particular speaker or requesting another speaker; as long as the language 

used is not otherwise actionable (i.e., threatening, obscene, or immediately 

productive of violence in the manner of"fighting words"). Put another way, 

the constitutional protections on freedom of speech and anonymous speech 

permit us all to adopt different identities on the internet, even multiple 

identities, and to express our opinions. If our statements are false, we may 

be sued for defamation and our Internet Service/Providers may choose not to 

risk suit by continuing to permit our postings. It just is not a crime. 

There is another, more "nuts and bolts" problem with the 

prosecution's theory of Count 1-'-it appears to be a recent, ad hoc 

justification, rather than a product of the grand jury's activity. None ofthe 

emails critical of Schiffman were sent to the Jewish Museum. None of the 

emails or blog postings allegedly sent by Golb to anyone requested that 

Schiffman's lecture be canceled or suggested that the Jewish Museum 

should not allow him to present his views.9 Indeed, the Charles Gadda 

9 In Gadda's argument with "B. Ralph," he specifically pointed out that he had never 
argued that proponents of the sectarian theory should not be invited to lecture; the point 
was always that the lecture series should be inclusive and democratic. (Exhibit B to 
Defendant Mem. of Nov. 3, 2009). The tactic ofexclusion and suppression of speech has 
been that of the Qumran-sectarian monopolists and the New York County DA's office. 
Scholars who reject the sectarian view have been simply attempting to get a hearing. 
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heteronym proclaimed his delight with the Jewish Museum's exhibit. The 

Museum's press release, picked up by various newspapers, could almost 

have been written by Charles Gadda; it was a complete vindication of the 

"two basic theories" position. See 

http://www. thej ewishmuseum.orgl site/pages/press.php?id= 140 

Indeed, Charles Gadda even published a NowPublic article reporting on the 

press release; he employed it to attack the exhibit that was taking place in 

Raleigh. Norman Golb himself wrote a "guide" to the Jewish Museum 

exhibit (available on the Oriental Institute website), which generally lauded 

the museum's overall approach. See 

http:// oi. uchicago.edu/researchlis/ dds new york exhibit 2008.html. 

In light of this latest formulation ofDefendant's "crime," it is 

respectfully requested that this. Court re-review the grand jury minutes to 

determine whether the evidence supports such a charge. The prosecution is 

not free to present to the grand jury a "scheme" whose object is to influence 

scholarly debate, obtain an indictment, and then change the object to 

depriving Schiffinan of a speaker's fee once the folly of the original charge 

is exposed. The prosecution is permitted to have protean philosophical 

musings; it is not entitled to have protean indictments. If the prosecution is 

having so much difficulty defining the object of the "crimes" it wishes to 
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prosecute, one can only imagine how much difficulty a defendant would 

have in figuring out where - or according to what shifting standard - to 

"draw the line" between a non-criminal "web of deceit" or "scheme to 

influence a debate," and a criminal "scheme to defraud, targeted at 

influencing a museum exhibit." 

C. 	 THE APPLICATION OF THE RELEVANT STATUTES TO 
DEFENDANT'S CONDUCT RENDERS THEM VOID FOR 
VAGUENESS. 

The prosecution's Affirmation clarifies the District Attorney's view of 

the scope of the relevant statutes, even as the prosecution attempts to run 

from its self-created flood. Under the prosecution's view, any person who 

blogs or uses the internet under a name other than his or her own, 

accompanied by an intent to "lead another into disadvantage," is guilty of 

fraud and forgery. It does not matter that the "disadvantage" is lawful, or 

even deserved, as long as the defendant is ill-intended. See, M.:., Bandler 

Aff. at para 47 (anonymous writing with "malicious intent" is criminal). If 

the pseudonym used happens to be the name of a real person, the 

prosecution is free to tack on the charges of criminal impersonation and 

identity theft. The creation of the pseudonym fulfills the requirement of a 

"false" statement or writing. The intent to "lead another into disadvantage" 

provides the requisite "fraudulent" intent. 
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Such a construction would be contrary to the Supreme Court's express 

endorsement of anonymous speech. It would criminalize almost the entirety 

ofspeech that takes place on the internet. It would make the relevant 

statutes impossibly overbroad, preventing all anonymous critical speech 

about everyone. IO There is nothing in this indictment, or in the prosecution's 

Affirmation, that suggests a limiting principle. The prosecution, under its 

view, has an unfettered right to criminalize all critical, anonymous speech, in 

accordance with its own arbitrary desires. I I 

For example, during the 2008 Democratic primary campaign, then-

candidate Barack Obama was accused of some uncredited borrowing from 

a speech by Massachusetts Governor Deval Patrick. The Hillary Clinton 

camp mocked Obama for his plagiarism, and the issue went "viral" on the 

internet. Assume the defendant, a Hillary supporter, opened a Gmail 

account Deval.Patrick2@gmail.com and wrote: "Hey Barack, you stole my 

lines! I want a Cabinet position!" Under the prosecution's view, this 

10 Defendant continues to reserve the right to fully briefthe issue ofFirst Amendment 
overbreadth. "[W]e have traditionally viewed vagueness and overbreadth as logically 
related and similar doctrines." Kolender v. Lawson, 461 U.S. 352, 362 n. 8 (1983). 

11 The prosecutor chortles over the "Yay in which Defendant's legal team with 
"unparalleled qualifications" [aw, shucks] was reduced to asking whether certain conduct 
the defendant wished to engage in was criminal. (Bandler Aff. at paras 109-110). The 
letter is attached hereto. We know that we should not have to ask. But really, we are 
stumped. The prosecutor's failure to address these questions is another manifestation of 
the prosecution's desire to criminalize whatever anonymous speech it wants, while 
denying it is doing so. 
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activity could be prosecuted as identity theft, criminal impersonation, 

forgery, and fraud, assuming the defendant intended to lead one "into 

disadvantage," an element proven by the defendant's desire to deprive 

Obama of the Presidency of the United States. Parenthetically, the result 

would be the same if the defendant, with the same intent, chose the name 

Demosthenes2@gmail.com. The fact that the prosecution uses some 

mysterious internal criterion in deciding not to charge this defendant with all 

ofhis internet activity, and to ~llow others engaging in identical conduct to 

escape charge, does not refute the statute's vagueness. 12 

12 Continuing its practice of ignoring arguments that Defendant raises, while demolishing 
the straw men Defendant does not erect, the prosecution derides Defendant's non-existent 
claim that his alleged selections of names for Gmail accounts were just "coincidence." 
(Bandler Aff. at paras 51-53). In reality, Defendant's elicitation of the commonality of 
the names used foreshadows two questions. First, is it necessary that the prosecution 
prove that Defendant actually intended to impersonate a specific, real person, or is it 
sufficient that the name used happens to be, or to evoke, that of a real person? The 
prosecution does not answer this question, except to suggest that real people with 
common names should be entitled to the same protections as those with obscure names. 
True enough. But persons who wish to use pseudonyms should not face the specter of 
prosecution because they chose the name "John Smith" instead of "Arabus Bachgennyn" 
(Old Welsh meaning "witty little bey"). This adds an additional dimension to the 
vagueness argument. The second issue is one ofjust how close the pseudonym must be 
to the actual name to warrant criminalization. For example, "Frank.Cross2" is no more a 
real person than "Sarah.Palin2," although both Frank Cross and Sarah Palin, without 
numerals, are real people. In a bona fide identity theft or criminal impersonation case, 
this is not an issue-the imposter attempts to use as many precise identifiers as possible 
in order to effectuate the fraudulent goal; i.e., the exact name, social security number, 
account information, and other personal information unavailable to the public. The 
defense cannot force the prosecutor to answer these issues, rather than to snort through 
them, but they will have to be addressed. 
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Attempting to avoid this conclusion, the prosecution conspicuously 

ignores the case law on vagueness (a doctrine specifically designed to 

impede the abuse ofprosecutorial discretion), choosing instead to argue that 

the defendant, a well-educated attorney, surely knew his conduct was 

unlawful. But a statute's vagueness does not tum on the educational level of 

a particular defendant who has been subjected to a prosecution under a 

vague statute; the standard is whether persons "ofcommon intelligence must 

necessarily guess at its meaning or differ as to its application." United States 

v. Lanier, 520 U.S. 259,266 (1997); see also,~, Connally v. General 

Const. Co., 269 US 385, 391 (1926). If the answer to this question is yes, 

the statute fails the first prong ofthe vagueness test, without regard to 

whether a brilliant defendant, schooled in criminal law, could come to a 

different conclusion. 13 

Having taken this wrong tum, the prosecution drives on, asserting that 

since Golb went to such great lengths to conceal his identity, he must have 

known that what he was doing was criminal; therefore he had proper notice. 

This is precisely circular: the prosecution concedes in theory that one has 

the right to anonymous speech, but the fact that one chooses to be 

13 In this case, Defendant's educational level worked against him. See, Defendant's 
Mem., Nov. 3, 2009, at 47-50. 
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anonymous is proof that one knew he was committing a crime. This is as 

foolish as asserting that one has the right to remain silent, but doing so is 

proof that one is guilty. 14 The prosecution's real objection is to the right to 

engage in pseudonymous criticism of others, but that issue has been resolved 

by the United States Supreme Court. 

The prosecution attempts to suggest that the "minimal guidelines" 

prong of the vagueness doctrine is met by ADA Bandler's assertion that 

"[s]ome ofRaphael Golb's anonymous internet activity may be protected by 

the First Amendment, but the actions for which he is charged are those that 

crossed the line ...." Id. at para 48. 15 What line? Where is it? How can we 

find it? What case delineates it? Where do we learn that impersonation via 

the internet was illegal even before the law ofNovember 1,2008 took 

effect? Where do we learn that the attribution of a preposterous confession 

to an alleged plagiarist constitutes "identity theft"? The void for vagueness 

14 Oops. The prosecution makes that argument too. (Bandler Aff. at paras 44,47). The 
prosecution also makes the weird assertion that Defendant's legal arguments are 
somehow undermined by his alleged "vastly contrasting defenses." Defendant is not 
offering "defenses." This is not a triaL Defendant is proffering multiple legal reasons 
why this prosecution cannot go forward. 

15 Variations ofthis statement include the prosecution's insistence that "only a small 
portion of defendant's actions related to the Dead Sea Scrolls is alleged to be criminal 
conduct," (Bandler Af£ at para 36); "Thus, the totality of defendant's actions concerning 
the Dead Sea Scrolls is not charged," ag. at para 48); and "the People have not charged 
the defendant with crimes related to the totality of Golb's internet activity" ag. at para 
35). 
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doctrine does not permit the "I know it when I see it" standard for 


prosecutions. That is the textbook definition ofwhat is not a minimal 


guideline. 


MOTION TO DISMISS COUNT 51 AS VOID FOR VAGUENESS. 

The prosecution seeks to distinguish this case from Drew, asserting 

here, the defendant "entered a physical location to use the NYU computers." 

(Bandler Aff. at para 86). True. And in this case, the defendant's name is 

"Golb," and not "Drew." But these are differences without distinction. 

Entry onto physical premises is not an element of § 156.05; it is irrelevant. 

Second, the prosecution asserts that "Defendant was certainly on notice that 

he was not allowed to use the NYU computers to commit a crime." Id. at 

para 86. Of course he was. Lori Drew was on notice that she was required 

to provide truthful information in creating her MySpace account. Both the 

NYU policy and the MySpace TOS, respectively, state as much. But 

Defendant was not on notice that violating NYU policies was an 

independent criminal act, just as Drew was not on notice that she faced 

prosecution for violating the MySpace TOS. The defendant is not criticizing 

NYU's computer policy; as a private institution, NYU may impose virtually 

any limitation it chooses. But the New York County District Attorney's 

office is not free to criminalize a NYU policy transgression (which it has 

18 




done), without the legislature's providing notice that such transgressions are 

criminal (which it has not done). 

MOTION TO DISMISS COUNTS 3, 40, AND 48: UNDER THE LA W OF 
HARASSMENT, ALL OF THE EMAILS AND BLOG POSTINGS, 
INDIVIDUALLY OR COLLECTIVELY, ARE CONSTITUTIONALLY 
PROTECTED. 

The prosecution writes pages upon pages adducing proof of 

Defendant's allegedly bad intent, even appending yet more emails that are 

not the subject of criminal charges. The prosecution argues something that 

is not in dispute at this stage of the litigation. It must be assumed that the 

prosecution can prove Defendant had the requisite intent. But Defendant's 

alleged conduct cannot be charged as harassment because the content of the 

criminalized communications is constitutionally protected. Thus, with 

respect to ruling on this branch ofDefendant's motion, the legal issue before 

this Court has nothing to do with Defendant's intent, and everything to do 

with the content ofhis speech. The prosecution has not even attempted to 

address this issue, which is the basis for the motion to dismiss. See, 

Defendant's Mem. of Dec. 2,2009, atpp. 3_17.16 

16 The prosecution points to a handful of cases where persons were prosecuted for 
communicating a threat to one person that hann would come to a second person> thereby 
disproving defendant's alleged claim that "an absence of direct communications with the 
harassment victims means that defendant cannot be properly charged with Aggravated 
Harassment." (Bandler Aff., at para 58). Ofcourse, the only binding authority on this 
Court, the First Department's decision in People v. Dupont, 107 A.D.2d 247 (lst Dept. 
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MOTION TO SUPPRESS: DEFENDANT HAS MADE TIlE REQUISITE 
SHOWING FOR A FRANKS/ALFINITO HEARING. 

The Court ofAppeals, in People v. Wesley, 73 N.Y.2d 351 (Ct. App. 

1989), held that a defendant may rely upon the prosecution's allegations to 

establish standing. The defendant has done so here. Defendant's Mem., 

Nov. 3, 2009, at 54-55 and Exhibits referenced therein. The prosecution 

does not dispute the Wesley holding, but baselessly insists that defendant 

"cannot piggy back upon the People's assertions." (Bandler Aff., at para 

94). The prosecution cites no law for this proposition; none exists. 

The prosecution also spends much time misunderstanding paragraphs 

1-14 ofDefendant's motion. In those paragraphs, Defendant details the facts 

that would lead a reasonable magistrate to conclude that the practice of 

opening Gmail accounts in the names of other, real people is common and 

unremarkable in the blogosphere; that the use of Gmail, Hotmail and Yahoo 

accounts to accomplish this is pervasive and unremarkable; that the use of a 

Gmail, Hotmail or Yahoo internet name, particularly when accompanied by 

1985) holds that the communication does have to be "transmitted directly to the 
complainant." Id. at 252. The prosecution's claim that Dupont, on page 253, supports 
the opposite view is just weird. Bandler Aff., at para 60. It does not. Not even close. 

In any event, defendant claimed only that courts have taken special care to limit 
§240.30(1) to situations when First Amendment rights are not at stake, and this is 
"especially true when the contents of the alleged harassing communications are 
published, or disseminated to persons other than the target of the criticism." Defendant's 
Mem., Nov. 3,2009, at 4-5. 
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numerals or subtle variations of the name, are clear signs to the internet 

savvy that the sender is not the actual person suggested by the name;17 that 

all ofthe persons whom defendant allegedly impersonated have institutional, 

restricted emails, that do serve to alert the recipient that they are the real 

people bearing the name. 

This information, if provided, would have served to inform the Court 

that the District Attorney's office had chosen to arbitrarily criminalize 

common internet practices; practices so ubiquitous that they are generally 

understood to constitute signifiers that inform the recipients that they 

originate from the disgruntled citizenry that seize on a name in order to 

make a point. Such activity is simply not criminal. 18 

Next, the prosecution defends its use ofLawrence Schiffman as the 

uncredited source of the prosecution's information regarding the Dead Sea 

Scrolls controversy, as well as the plagiarism allegations against Schiffman, 

maintaining that he is "eminently qualified" in these areas. (Bandler Aff., 

para 104 & n.28). Again, the prosecution misses the point. Whatever 

Schiffman's credentials, his information carries with it an obvious bias; he is 

17 Hence, the Dilbert cartoon. 

18 The prosecution misinterprets this entire discussion and concludes that the defendant is 
attempting to claim that since anyone can impersonate anyone, there was no probable 
cause to believe the defendant authored the emails or created the accounts. Defendant, of 
course, makes no such claim. 
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the central figure in a major academic controversy who has been dogged by 

allegations, accusations, and suggestions of plagiarism. The prosecution 

failed to inform the Court that the skewed "information" it felt necessary to 

include had been provided by an interested disputant in the very matter 

under investigation. Instead, the Affidavits made it appear that the 

information provided to the Court represented the fact-findings obtained 
, 

through an independent investigation. 

The prosecution correctly asserts that Investigator McKenna did not 

"have any interest in undermining or deliberately misstating the life's work 

ofDr. Golb." (Bandler Aff., para 104). Of course he didn't; that is what 

made him credible. But Lawrence Schiffinan does have such a desire, and 

has in fact, in a repugnant violation of academic norms, already done so in 

various publications. By using Schiffinan as an unattributed source, this 

Court was misled into thinking that Schiffinan' s biased and demonstrably 

untrue statements were factually correct. In a narcotics case, for example, a 

police affiant who avers that the subject engaged in drug transactions would 

be expected to disclose that this information came from a rival drug dealer. 

If the affiant witness passed off the information as a product ofhis own 

observations, the court would be materially misled. 
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Lastly, the prosecution asserts that inclusion of the infonnation 

contained in paragraphs 16-81 in defendant's Memorandum would have 

made the affidavit too large. (Bandler Aff., at para 106). Defense counsel 

was unaware that there was a page limit on search warrant affidavits, 

especially those which seek access to dozens of email accounts and 

computer equipment. In any event, the material omissions would have 

demonstrated, inter alia, that the allegations of plagiarism are true. 

For example, in 1993, in response to well-known Israeli journalist Avi 

Katzman, Schiffman dedared that "there is no innovation in Golb's theory. 

He can say what he likes. Does he think he wrote the Bible? The idea that 

we're not dealing with a sect is self-evident." Then, in 1994, Schiffman 

described his own book as "revolutionary" (see L. Schiffman, Reclaiming 

the Dead Sea Scrolls (1994), introduction at xxiv). The surprisingly 

innovative grounds offered for this self-aggrandizing assertion were as 

follows: "It is indeed revolutionary to propose that the scrolls can be 

understood only in the context ofJewish history"; "It is revolutionary to 

suggest that we should detennine the scrolls' origins not through external 

evaluation and theoretical criteria, but rather through examination of the 

specific contents of the manuscripts"; and "It is revolutionary to argue that 

only by reading and examining a wide variety of texts from the scrolls 

23 




collection can one even begin to discuss this topic." Each of these 

statements, along with others in the book, is demonstrably derived from the 

fundamental views expressed by Norman Golb in his articles of the 1980

1990 period. 19 If there was "no innovation in Golb's theory" in 1993, how 

could these ideas, which Golb first published, become "revolutionary" when 

Schiffman put them forward in 1994? 

Acting as a de facto advocate for Schiffman, the prosecution attempts 

to justify his conduct, asking, ~, why he "would ... ever want to, or need 

to plagiarize Dr. Golb, since Dr. Schiffman is a preeminent author, scholar, 

and expert in the field of the Dead Sea Scrolls." (Bandler Aff., at para 32 n. 

13). Many "preeminent scholars and experts" have been exposed as 

plagiarists; Doris Kearns-Goodwin is a prominent example. Schiffman's 

reputation as a "leading and respected~' scholar is in significant part due to 

his use of ideas plagiarized from Norman Golb. Moreover, plagiarists never 

need to plagiarize their victims; this is why they are compared with 

19 See,~, Golb's 1980 article: The scrolls are best to be interpreted "not by pressing 
them into the single sectarian bed ofEssenism, but by separating them out from one 
another, through internal analysis, into various spiritual currents which appear to have 
characterized Palestinian Judaism ofthe intertestamental period." Or see the 1985 
article: the content of the scrolls was "more than sufficient to show the mentality and 
religious outlook ofvarious groups within Palestinian Judaism." Beyond such specific 
citations, the entire import of Golb's articles is summed by Schiffinan's "revolutionary" 
statements, and the failure to appropriately cite those articles was a manifest violation of 
scholarly norms. 
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kleptomaniacs.20 Lastly, Schiffman's plagiarisms enabled him to steal the 

credit due to Norman Golf as the creator of the "Jewish" interpretation of the 

Dead Sea Scrolls. There has never been any great mystery involved in 

figuring out his motivations as one of the central players in "Dead Sea 

Scrolls politics.,,21 

The prosecution appears to recognize that it must prove that Golh's 

alleged statements were false. (Bandler Aff., at §S6, 37 n.15, 50, 77, 85 

n.24). Indeed, the Bandler Affirmation asserts "the inference from the 

totality ofdefendant's conduct is that the defendant maliciously spread false 

information...." Id. at 85.22 The prosecution cannot have it both ways 

20 On the phenomenon of plagiarism and the peculiar, compulsive psychology of its 
practitioners, including the "bluff and buster" and "self-promotion" that characterizes 
them, see,~, Thomas Mallon, Stolen Words (Penguin, 1990) at 33, 156, 162. As 
Mallon explains, accused plagiarists frequently threaten to sue their accusers, and argue 
that they are the victims, and that the "detection of plagiarism, rather than plagiarism 
itself, [is] the disreputable activity." Id. at 119. Never before this case, however, did a 
plagiarist try to vindicate himself by filing a police complaint. 

21 The prosecution also asks "why Dr. Schiffman would have plagiarized Dr. Golb since 
Dr. Schiffman does not even adopt Dr. Golb's theory." The prosecution fails to 
comprehend that even though Schiffman's theory is different from Golb's he could not 
have arrived at it without the ideas that he plagiarized from Golb. As Judge Learned 
Hand famously said, "no plagiarist can excuse the wrong by showing how much of his 
work he did not pirate." Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49,56 (2d 
Cir. 1936). 

22 The prosecution continues its assault on anonymous speech by its repeated assertions 
that the anonymity allegedly sought by Golb is proof that his statements were false. 
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and assert that the allegations ofplagiarism are false to make Schiffman 

appear as the victim, while deliberately omitting those facts that would show 

the allegations are, in fact, true. 

The omitted materials would have shown the Court that Lawrence 

Schiffman (contrary to his own narrative put forth under the signature of 

McKenna and Bandler) is a chagrined scholar whose life's work has been 
. / 

the creation of the Qumran-sectarian theory. By virtue of his privileged 

access to a scholarly treasure, he was able to define its content and meaning 

for the public. When the secret trove was opened to the scholarly world at 

large, other scholars challenged his findings. His response was to engage in 

a decades-long campaign to harass, marginalize, and suppress the 

scholarship that challenged his own, while lifting from the key 

representative of those very scholars ideas that he could twist into supporting 

his own. Had the Court been given the actual background of this 

controversy, the Court may well have decided there was no probable cause 

to believe a crime had been committed, and the disputants should go to civil 

court or the court ofpublic opinion to air their claims. 
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CONCLUSION 

For the foregoing reasons, Defendant's motion to dismiss should be 

granted. In the alternative, this Court should grant a Franks/ Alfmito hearing. 

DATED: New York, New York 
January 26, 2010 

Respectfully submitted, 

/Z2~
Ronald L. Kuby 
Lea Spiess 
Law Office ofRonald L. Kuby 
119 West 23rd Street, Suite 900 
New York, NY 10011 
(212) 529-0644 
(212) 529-0644 (fax) 

David Breitbart, Esq. 
The Law Offices ofDavid Breitbart 
470 Park Avenue South, 10th fl. north 
New York, NY 10016 
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LUIS R. AYALA 

December 2, 2009 
BY HAND 
ADA John Bandler 
Office of the District Attorney, New York County 
One Hogan Place 
New York, NY 

Re: People v. Golb, Ind. No. 2721/2009 

Dear ADA Bandler: 

Enclosed please find copies of our motion to suppress, as well 
as our motion to dismiss Counts 3, 40, 48 and 51, together with Memoranda 
ofLaw in support of each. 

On a related note, Mr. Cargill, following a great American tradition of 
first claiming, then profiting from, a false sense of victimization, has hit the 
lecture circuit discussing the alleged activities of defendant Golb. Of course, 
he has every right to do so. Mr. Golb's basic right to respond, however, is 
arguably limited by the terms of the Order of Protection that prohibit any 
"contact," whether it is "direct" or "indirect" with Mr. Cargill. Defendant 
Golb wishes to exercise his First Amendment right by posting 
anonymously, as is his right - portions ofMr. Cargill's "lecture," and 
commentary thereon, on various blog sites and internet forums in which 

. many Dead Sea Scroll fans (including, naturally, Mr. Cargill himself) 
participate. Publication ofportions of Mr. Cargill'slecture for the purpose 
of commenting thereon is, of course, protected under copyright law by the 
principle of fair use. This brings me to the following questions: 

1. IfMr. Cargill responds, may Mr. Golb reply (again, on a public 
site), without violating the "contact" order? 

2. In general, may Mr. Golb post replies to public statements made by 
Mr. Cargill? Does Mr. Cargill's participation (whether under his own name 



or under his alias "XLV8R") in an internet forum prevent Mr. Golb from 
participating? If Mr. Cargill, on such a forum, openly invites Mr. Golb to 
engage in discussion with him, must Mr. Golb remain silent? 

3. Given the fact that Mr. Golb has a right to anonymous speech, may 
he post comments and responses to matters concerning Mr. Cargill and his 
opinions under an assumed name, as long as it is not the name of a "real 
person?" 

4. To the extent that Mr. Golb chooses to use a name other than his 
own, how much due diligence·is he required to use to ascertain that the name 
is not one of a "real person?" For example, ifhe chooses to post under the 
name "Judah McAbee," must he first ascertain that there are no actual 
members of the Irish/Scottish "McAbee" clan with the first name of Judah? 
Or will common understanding suffice to characterize this as subtle parody, 
rather than criminal impersonation? 

5. Lastly, is Mr. Golb (unlike anyone else on earth) confined to using 
only one internet "handle," lest he face additional charges for attempting to 
influence a debate? 

I recognize that these questions are a bit hard to work through, but this 
is the consequence of using the criminal justice system to punish speech and 
stifle debate. Please let me know your thoughts on these questions before 
Friday, as Mr. Golb's First Amendment right to speak out on these issues is 
being chilled, pending your preliminary determination as to whether the 
conduct described above is criminal and/or a violation of the Order of 
Protection. 

Best, 

Ron 

Enclosures 



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 71 

-------------------------------------~----------------------------x 
THE PEOPLE OF THE STATE OF NEW YORK, 

-v- Ind. 272112009 

RAPHAEL GOLB, 

Defendant. 

------------------------------------------------------------------x 

AFFIRMATION OF SERVICE 

RONALD L. KUBY, an attorney duly admitted to practice before the 

courts of the State ofNew York, and a member ofthe bar of this Court, hereby 

afftrms under the pains and penalties ofperjury that on December 2,2009, he 

caused to be served a true copy ofDefendant's Reply Memorandum and 

Attachment in the above-captioned matter upon ADA John Bandler, Office of 

the District Attorney, New York County, 1 Hogan Place, New York, NY 

10013 by hand. 

Dated: New York, New York 
January 27,2010 

/2~ 
RONALD L. KUBY 




