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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY: PART 71

---------------------------------------------------------------------)(
THE PEOPLE OF THE STATE OF NEW YORK,

Ind. No. 2721/2009

-v-

RAPHAEL GOLB,
Defendant.

---------------------------------------------------------------------)(
MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS
COUNTS 3, 40, AND 48 ON THE GROUND THAT THE
COMMUNICATIONS COMPLAINED OF ARE PROTECTED BY
THE FIRST AMENDMENT, AND CRIMINALIZING SUCH
CONDUCT WOULD RENDER THE AGGRAVATED HARASSMENT
STATUTE VAGUE AND OVERBROAD, AND MOTION TO
DISMISS COUNT 51 ON THE GROUND THAT CRIMINALIZING
DEFENDANT'S CONDUCT UNDER §156.05 WOULD RENDER THE
STATUTE VOID FOR VAGUENESS.

I.

THE AGGRAVATED HARASSMENT CHARGES:
COUNTS 3, 40, AND 48
A.

STATEMENT OF FACTS

Counts 3, 40, and 48 charge the misdemeanor of aggravated
harassment as against Lawrence Schiffman, Stephen Goranson, and Robert
Cargill, respectively. The communications that form the basis of these
charges, which presumably were presented to the grand jury, have been

served on defense counsel by ADA John Bandler. 1 These communications
contain blog posts and articles that criticize the academic practices and
theories of the Qumran-sectarianists generally, and Messrs. Schiffman,
Cargill, and Goranson, in particular. The communications also include
emails to various officials, faculty members, and students at New York
University (where Schiffman teaches), UCLA (where Cargill teaches), and
Duke University (where Goranson works in the circulation department of the
library), complaining about various statements, practices and conduct
engaged in by this trio. Numerous articles, blog posts, and emails provide
information regarding Schiffman's wrongful appropriation and
misrepresentation of Norman Golb's theories and writings. Lastly, there are
a number of articles and emails that are critical of specific Dead Sea Scrolls
museum exhibitions, citing their fraudulent exclusion of one of the two
salient competing theories of Scroll origins, their biases, and their lack of
scholarship.

Due to the existence of a Protective Order, defense counsel has not formally attached
these documents to this Motion. A full set will be made available to this Court in the
form of a DVD, thus sparing trees, and should be made a part of the record herein.
I
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B.

ARGUMENT: THE COMMUNICATIONS THAT ARE THE
SUBJECT OF COUNTS 3,40, AND 48 ARE PROTECTED
BY THE FIRST AMENDMENT AND CANNOT BE
CRIMINALIZED.

N.Y. Penal Law §240.30(1), Aggravated Harassment in the Second
Degree, on its face, is both breathtakingly broad and vague. In pertinent
part, the statute provides:
A person is guilty of aggravated harassment in the second degree
when, with intent to harass, annoy, threaten, or alarm another person, he or
she:
[]communicates with a person, anonymously or otherwise ... by
transmitting or delivering any ... form of written communication, in a
manner likely to cause annoyance or alarm ....
Penal Law §240.30(l)(a). On its face, it criminalizes anyone who intends to
annoy someone and does so by distributing a written communication that is
likely to annoy. The reason that every editorial writer in New York is not in
prison, however, is due to the fact that the courts have consistently limited
the range of §240.30(1) to those communications that convey actual threats,
obscenity, or fighting words that have never been protected by the First
Amendment.
Harassment statutes are designed to prevent violence by criminalizing
certain narrow areas of speech that are likely to result in violence. When
3

extended to situations where a complainant merely feels annoyed by abusive
or critical speech, New York's laws against harassment must yield to the
First Amendment. "No danger flowing from speech can be deemed clear
and present unless the incidence of the evil apprehended is so imminent that
it may befall before there is an opportunity for full discussion ... Only an
emergency can justifY repression. If there be time to expose through
discussion the falsehood and fallacies, to avert the evil by the process of
education, the remedy to be applied is more speech, not enforced silence."
Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring).
"Speech is often provocative and challenging .... [But it] is nevertheless
protected against censorship or punishment, unless shown likely to produce
a clear and present danger of a serious substantive evil that rises far above
public inconvenience, annoyance, or unrest"; only "fighting words" that, "by
their very utterance, inflict injury or tend to incite an immediate breach of
the peace" are punishable. City of Houston v. Hill, 482 U.S. 451, 461-62
(1987), quoting Lewis v. City of New Orleans, 415 U.S. 130, 132 (1974)
(internal quotes omitted).
Accordingly, courts have been careful to limit the application of
§240.30(1) to instances where First Amendment rights are not at stake. This
is especially true when the contents of the alleged harassing communications
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are published, or disseminated to persons other than the target of the
criticism.
In People v. Smith, 89 Misc.2d 789 (App. Term, 2d Dept. 1977), the
Appellate Term held that the criminalized speech must be obscene,
unequivocally threatening, invasive of substantial privacy interests in an
"essentially intolerable manner," or tending to "incite an immediate breach
of the peace." Id. at 791-792. In Smith, the defendant contacted the police to
complain of a dispute he was having with another. He was told that his
dispute was civil in nature and that the police could take no action. Id. at
790. The defendant then called another 27 times with the exact same
complaint, despite being informed that he should stop calling and tying up
the telephone lines. Id. The court in Smith held that this conduct fell within
the "hard core" of the statute's reach, and accordingly deferred for another
day the issue of whether the statute was void for vagueness. Id. at 791.
That day came in 1985, when the First Department, in People v.
Dupont, 107 A.D.2d 247 (1st Dept. 1985), faced a case remarkably similar
to the one here. In Dupont, the defendant had hand-published a magazine
which was devoted to criticizing his former attorney. The defendant's
magazine, through the use of cartoons and articles, accused the attorney of
dishonest real estate dealings with the defendant, used pejorative terms to
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describe the attorney and some of his clients, purported to "out" the attorney
as a homosexual using particularly ugly language, and accused the attorney
of dishonesty. rd. at 249. The defendant distributed the magazine outside the
attorney's office, in restaurants frequented by the attorney, outside the
homes of the attorney's friends and clients, at a bar mitzvah that the attorney
attended, and at a charity event where he was being honored. rd. at 249-250.
The defendant was charged with a violation of 240.30(1)(a), tried, and
convicted. The First Department reversed.
The Dupont court first pointed to the historical origins of the
harassment statute in the 1881 Penal Code which made it a misdemeanor
when any "person who, knowing the contents thereof, sends, delivers, or in
any manner causes to be sent or received any letter or other writing,
threatening to do any unlawful injury to the person or property ofanother."
rd. at 251 (emphasis added). The court distinguished harassment from
defamation, and held that the harassment statute was applicable only to
"communications transmitted directly to the complainant." rd. at 252. "It
was not designed to prevent dissemination, let alone the publication of
vexatious material about an individual. There may be civil remedies for such
conduct. Offensive as defendant's activities may have been, they did not
violate the statute." rd. (emphasis added). See also, People v. Martinez, 19
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Misc.3d 1104(A) (Crim. Ct., New York County 2008) ("the allegations must
establish that the defendant communicated with the complainant,,).2
The Dupont court noted that the conduct complained of involved
"merely the distribution of literature, offensive though it may be." 107
A.D.2d at 252. Concluding that "[s]uch conduct is plainly not within the
'hard core' of the statute's proscriptions", id., the court addressed
defendant's void-for-vagueness challenge and held:
The vagueness is apparent. It is not clear what is meant by
communication "in a manner likely to cause annoyance or alarm" to
another person. Is it the form of distribution which is being
condemned, or the content of the communication? How does one
measure "annoyance"?

*

*

*

*

Plainly, not every scurrilous or unsavory communication concerning
an individual, no matter how repulsive or in what degree of poor taste,
necessarily constitutes criminally harassing conduct. Where the
interests of an individual are harmed there may be a civil remedy by
action for damages or injunctive relief. The criminal law may not be
applied for this purpose. The harassment statute was not meant as a
substitute for the laws ofdefamation.
Id. at 253 (emphases added) (internal citations omitted).

2 The sole exception to this rule is when the public communication contains an actual
threat or immediate incitement to violence. See, People v. Munn, 179 Misc.2d 903 (Crim.
Ct., Queens County 1999) (aggravated harassment where defendant posted a threatening
message on Internet newsgroup which stated, inter alia, "Please kill Police Lt. Steven
Beigel"). This is in keeping with the purpose of the harassment law in preventing
violence.
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The Dupont court presciently observed "the distinct possibility that
the statute might again be similarly applied in the future, thereby forcing
others to refrain from engaging in constitutionally protected speech or
expression," id., and found the statute to be overbroad. "The fact that certain
modes of expression may be 'annoying to others' does not require an
individual to forfeit his right to make such assertions." Id., quoting Papish v.
Board of Curators, 410 US 667 (1973). The People had neither shown a
compelling State interest nor used a means "narrowly tailored" to achieve
that end. In this respect, the court found that the State had no compelling
interest in "protecting individuals against criticism of their sexual habits or
their financial dealings". Id. at 254. Similarly, there is no compelling
interest in criminalizing criticism of the Qumran-sectarianists or Lawrence
Schiffinan's chosen academic habits. The court further held that the
statutory language was both vague and overbroad: "Even if the material in
the magazine was provocative, that would not render its distribution the
equivalent of 'fighting words' so as to except such activity from the
protection of the 1st Amendment." Id. at 256. The defendant's distribution
of his magazine, like Raphael Golb's alleged conduct, "was neither a violent
nor a potentially violent act." Id.

8

The Dupont court's ruling has withstood the test of time. When
presented with a situation where a defendant had stated that she would "beat
the crap out of [complainant] some day or night in the street," the New York
Court of Appeals declared the former harassment statute -

which did not

include the term "threaten" - to be unconstitutionally overbroad. People v.
Dietze, 75 N.Y.2d 47 (1989). The court explained: "Speech is often
'abusive' -

even vulgar, derisive, and provocative

and yet it is still

protected under the State and Federal constitutional guarantees of free
expression unless it is much more than that. ...unless speech presents a
clear and present danger of some serious substantive evil, it may neither be

forbidden nor penalized." Id. at 51 (emphasis added) (internal citations
omitted). Thus, even though the defendant's speech was clearly annoying
and alarming, it could not be criminalized under those overly-broad terms.

3

Indeed, because of the necessity of a "clear and present danger," one district
court in the Southern District has found the statute unconstitutionally
overbroad on its face when based on alleged "annoying" or "alarming"
speech. See, 5h&, Vives v. City of New York, 305 F.Supp.2d 289, 302 nn 8,
9 (S.D.N.Y. 2003) (finding Penal Law § 240.30(1) unconstitutionally
In 2001, the legislature responded to Dietze by adding the term "threaten" to the statute.
While the words "annoy" and "alarm" are still present in the statute, virtually all
harassment cases since Dietze have involved speech or conduct that was unequivocally
threatening.
3
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overbroad on its face "to the extent it prohibits and punishes speech that is
intended to 'annoy' and/or 'alarm'''), revd on other grounds, 405 F.3d 115
(2d Cir. 2004).
Nor does the fact that Schiffman allegedly received one e-mail from
an alleged Golb alias change the analysis. 4 On August 6, 2008, an e-mail
was sent from the address steven.fishbane@gamail.com to Schiffman.
Exhibit A. The Fishbane letter sympathetically adverted to the blog-posted
article discussing Schiffman's alleged plagiarism, and suggested that
Schiffman respond to the charges with his own explanation. Exhibit A.
This is the sole e-mail the prosecution contends was sent from defendant to
Schiffman. There is no indication that Schiffman responded. There is no
indication that Schiffman requested the correspondent to cease contacting
him.

None of the communications that make up the charged conduct as to Goranson and
Cargill were sent directly to them; they all were sent to public blog sites or other persons.
During a calendar appearance, this Court noted the possibility of a First Amendment
challenge to these two counts, as applied to defendant, because of the absence of any
direct communication with either of the alleged victims. However, the Court mused (but
did not rule) that this was an issue best resolved at triaL While the issue of defendant's
intent as well as of whether the communications were likely to cause the proscribed effect
are trial issues, the question of whether the statute is vague or overbroad, and the issue of
whether defendant's communications are protected by the First Amendment (whatever
his intent) are questions that should be resolved pre-triaL See,~, People v. Behlin, 21
Misc.3d 338 (Crim. Ct., Kings County 2008); People v. Rodriguez, 19 Misc.3d 830
(Crim. Ct., Kings County 2008); People v. Bonitto, 4 Misc.3d 386 (Crim. Ct., New York
County 2004). These and the various other cases cited in this memorandum that were
dismissed by the New York City Criminal Court, were dismissed on First Amendment
grounds before any trial took place.
4
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This communication also cannot be criminalized. It does not contain
obscenity, fighting words, or actionable threats. See, People v. Mangano,
100 N.Y.2d 569 (N.Y. ct. App. 2003) (information dismissed where
defendant left five messages on Parking Violations Bureau answering
machine, in which she "rained invective on two village employees, wished
them and their families ill health, and complained of their job performance,
as well as tickets that she had received"); People v. Ruggerio, 4 Misc.3d
133(A), 2004 N.Y. Slip Op. 50747(U), * 1 (App. Term, 2d Dept. 2004)
("While genuine threats of physical harm fall within the scope of the
[aggravated harassment] statute, an outburst, without more, does not violate
the statute"); People v. Rodriguez, 19 Misc.3d 830 (Crim. Ct., Kings County
2008) (Defendant, using an alias, repeatedly proclaimed his love for the
victim on her on MySpace page. The court observed that the declarations of
love were not threats, and that the complaint contained "no allegations that
Defendant attempted to quell Defendant's love by blocking Defendant's
messages or by asking him to cease writing her." Accordingly, the court
dismissed the complaint.); People v. Behlin, 21 Misc.3d 338 (Crim. Ct.,
Kings County 2008) ("the one-time making of vague threats of unspecified
harm over the telephone is not a crime ... In order to sustain a count of
aggravated harassment under Penal Law § 240.30(1), a complaint must
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allege a threat which is clear, unambiguous, and immediate."); People v.
Bonitto, 4 Misc.3d 386 (Crim. Ct., New York County 2004) (no "true threat"
of injury where defendant sent letter requesting permission to call a stranger,
and a second one stating: "I'd figure that I should write again and will
continue to do so to get your attention and if that don't work then I'll go to
Plan B '" Listen I don't really understand why it seems like a crime to gain
some type of communication with you. P .s. Your phone No. is (omitted)
right? Well, if you're not going to write me back, then I'm going to have to
call you"; the court dismissed the charges because the letters were incapable,
as a matter of law, of communicating a "serious expression of an intent to
commit an act of unlawful violence to a particular individual or group of
individuals"); People v. T.V., 2003 N.Y. Slip Op. 51050(U) (Crim. Ct., New
York County 2003) (Defendant made statements to the complainant that
included "Warren, what happened to your dog can happen to you"; "now I
know why your wife left you"; "it is such a shame what happened to that
dog"; and had then left him a voice mail message saying "Warren, my
friend, I can't wait to see you when you come out. I am watching you.
Watch yourself or you will be in trouble." Id. at * 1. The court noted that the
criminal court "is often asked to decide whether puerile and obnoxious
conduct constitutes harassment," and observed that "in a free society, such
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as ours, citizens are subjected to a degree of annoying behavior that, most
likely, in a police State would not be tolerated. But merely because a person
behaves in an immature, immoderate, rude or patronizing manner which
annoys another is not enough to cause the actor to suffer criminal sanctions."
Id. at *2 [internal quotes and citations omitted]. The court further observed
that the Penal Law "was enacted to proscribe conduct which 'unjustifiably
and inexcusably causes or threatens substantial harm to individual or public
interests, '" and refused to "mechanically apply the statutory language in
assessing legal sufficiency where, as here, such an application would permit
criminal prosecutions for harassment in innocuous instances." Id. [quoting
N.Y. Penal Law § 1.05(2); emphasis supplied in original]. Accordingly, the
court dismissed the aggravated harassment charges.); People v. Morgenstern,
140 Misc.2d 861 (Rochester City Ct. 1988) (aggravated harassment charges
dismissed where defendant had angrily written "there are no f-----g signs
posted anywhere" on parking ticket which he returned by mail to the Parking
Violations Bureau; the court observed: "We have grown strong as a free
society because of words of protest ... Our constitution has continually
protected words of protest, even if they were imprudent, thoughtless,
tasteless or just plain angry, so long as they were not legally obscene, or
'fighting words' and did not intrude into the privacy of one's home").
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Nor can it plausibly be asserted that this e-mail, sent to Schiffman's
NYU institutional address, constituted an "intolerable invasion of privacy."
Since NYU email accounts are the property of NYU and not the property of
the individual, and are "routinely monitored and recorded,,,5 it is unlikely
that Schiffman had any protected privacy interest in his institutional email
account. Even if the Fishbane email was unwanted by Schiffman, there
were no subsequent communications and Schiffman never indicated to the
writer that he wished to have no further contact with them. In close cases
(which this is not), courts examine the context of the communications, and
specifically ask whether complainant requested that the defendant stop
communicating, to determine whether the communication invaded a privacy
interest. See, ~, Boua TT. v. Quamy UU., 66 A.D.3d 1165 (3d Dept. 2009)
(defendant repeatedly called complainant, despite complainant's request to
stop calling, and threatened to keep complainant's children from her and
take them out of the country); People v. Evans, 21 Misc.3d 260 (Crim. Ct.,
Kings County 2008) (order of protection, in context of stalking charge,
amounted to request to stop communicating, and telephone message in that
context violated PL § 240.30); People v. Franco, 15 Misc.3d 1136(A) (Crim.
Ct., New York County 2008) (information dismissed where People did not
5 See, NYU Library Policy Requirements, Section D, available at
hhtp://www.nyu.edulits/policies/responsible use.html. (Exhibit B).
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allege that, after receipt of first letter, defendant was told not to contact
complainant further); People v. Parry, 16 Misc.3d 1140(A) (Crim. Ct., New
York County 2007) ("numerous e-mailings, phone calls and letters from
defendant to each complainant after repeated requests to stop");
People v. Shack, 86 N.Y.2d 529, 536 (N.Y. Ct. App. 1995) (where mentally
ill defendant repeatedly phoned his cousin who was a psychologist, the court
observed that "a mailer's right to communicate must stop at the mailbox of
an unreceptive addressee" [emphasis added], and held that the First
Amendment defense applied to telephone calls that were placed before the
complainant told defendant to stop calling her).
Here, none of the emails Raphael Golb is alleged to have sent
contained any threatening language whatsoever. Calling attention to
unethical conduct involving Dead Sea Scrolls research is not a "serious
expression of an intent to commit an act of violence to a particular individual
or group of individuals," or an unjustifiable and inexcusable "true threat" to
cause "substantial harm to individual or public interests." Sending an email
to various persons alleging that Schiffman is a plagiarist is no more a
criminal offense than handing out a self-published magazine claiming your
former attorney is a crook and a homosexual. The emails informed members
of the academic community of the unethical conduct (including plagiarism,
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misrepresentation, and a fraudulent campaign of public dis information) of
their colleagues, and were manifestly aimed at stimulating discussion of that
unethical conduct. 6 The People have not alleged that the author (or authors)
of the emails received any requests to stop sending them, or that he (or they)
continued to send emails after receiving such requests. The People's case
appears to rest on the claim that the complainants were annoyed or somehow
"alarmed,,7 when they found out that members of their institutions had
received emailsinwhichtheyweremocked, criticized, and accused of
unethical conduct. Such mocking, criticism and accusations cannot, and
should not, form the basis of an indictment for aggravated harassment, in
view of the "clear and present danger" doctrine laid forth in Dupont, Smith,
Dietze, and Vives. In fact, it is not even clear that they can legitimately
form the basis for a libel action. See Burton v. Crowell Pub. Co., 82 F .2d
154, 155 (2d Cir. 1936) (Learned Hand, J.) ("It is indeed not true that all
ridicule, or all disagreeable comment is actionable; a man must be not too
thin-skinned or a self-important prig" [internal citations omitted]).

Indeed, acting on the useful information received concerning Lawrence Schiffman, New
York University obliged Schiffman to submit a written response to the allegations.

6

7

It is hard to imagine any instance of alleged defamation where the victim could not say

he was "alarmed." Thus, this term is far too vague to serve as the basis for criminal
charges in any such case.

16

Or, ifhe finds it in his interest to be a self-important prig, the law has
no remedy for him.
C.

CONCLUSION

The People's "aggravated harassment" charges again illustrate the
disturbing tendency of the People to criminalize allegedly libelous conduct
and the "influencing of a debate." In engaging in this effort, the People have
ignored explicit directives in New York case law to the effect that the
appropriate remedy for the "dissemination ... of vexatious material about an
individual" is a civil law suit rather than a criminal prosecution, Dupont, 107
A.D.2d at 252, and that "this State has no compelling ... interest in
uncovering authors of defamatory matter so as to aid potential plaintiffs."
Figari v. New York Tel. Co., 32 A.D.2d 434,447 (2d Dept. 1969)(intemal
citations omitted).
For the foregoing reasons, Counts 3, 40 and 49 should be dismissed.
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II.

THE UNAUTHORIZED USE OF A COMPUTER CHARGE;
COUNTS1
A.

ARGUMENT: THE PEOPLE'S APPLICATION OF §156.05
TO DEFENDANT'S ALLEGED VIOLATION OF A NEW
YORK UNIVERSITY REGULATION RENDERS THE
STATUTE VOID FOR VAGUENESS UNDER THE
FOURTEENTH AMENDMENT OF THE UNITED STATES
CONSTITUTION.
Count 51 alleges a single violation of N.Y. Penal Law § 156.05

which provides that"A person is guilty of unauthorized use of a computer
when he or she knowingly uses, causes to be used, or accesses a computer,
computer service, or computer network without authorization." N.Y. Penal
Law §156.05. It is not disputed that, as an NYU alumnus, Raphael Golb
was "authorized" to "use" or "access" a computer at Bobst Library. The
People do not argue to the contrary. Rather, the People assert, in their
Voluntary Disclosure Form:
Defendant's use of the New York University (NYU) computers and
computer network was unauthorized in that he violated NYU
computer policy by, among other things, committing crimes through
the NYU computers.
New York University's computer use policy (hereinafter "Policy"), available
at http://www.nyu.edulits/policies/responsibleuse.html,8 is appended hereto

There are three, unenumerated parts to the policy, i.e., Policy Requirements,
Specifications, and NYU Data Security.

8
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as Exhibit B. The People do not specify which section of the Policy
defendant is supposed to have violated, but presumably it is Policy
Requirements Section A(1) which provides that all users must "behave in
accordance with NYU's educational, research, and service purposes and in a
manner compliant with this and other applicable NYU policies and
procedures and all applicable laws and regulations[.]"
Thus, the People argue that defendant, by using NYU computers to
allegedly violate the law, in tum violated NYU's policy against using
computers to violate the law, and hence, acted in excess of his authorization
and hence, can be criminalized under § 156.05.
However, the question of whether knowingly violating an Internet
Service Provider's terms of service (TOS) constitutes "accessing a computer
without authorization or in excess of authorization" and is therefore a crime
was recently answered in the negative by the U.S. District Court for the
Central District of California in the case of United States v. Drew, 259 FRD
449, 2009 WL 2872855 (C.D. Cal. 2009). Since there is no palpable
difference between the "TOS" violation at issue in Drew and the "Policy"
violation alleged to have occurred here, the Drew analysis is highly pertinent
to this case.
In Drew, the defendant was convicted of a single count of
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unauthorized access to a computer based upon her violation of MySpace
Terms of Service and Policy.9 259 FRD at 452-453. The MySpace TOS,
like the NYU Policy, prohibited a broad range of conduct, including
providing false information to MySpace in order to set up an account under a
false identity. 10 Drew, by creating the false account and posting therein, was
acting "in excess of authorization" and violated the statute. Id. at 461.
The Drew court held that the statute, thus construed, violated both
prongs of the void-for-vagueness doctrine. The statute failed to provide
actual notice as to what was prohibited and did not contain minimal
guidelines to govern law enforcement. I I Id. at 464.
With respect to the notice requirement, the question was whether
"individuals of 'common intelligence' are on notice that a breach of a terms
of service contract can become a crime ...." Id. at 464. In answering the
The federal counterpart to N.Y. Penal Law §156.05 is found at 18 U.S.c.
§1030(a)(2)(C) and (c)(2)(A). While there are differences between the two statutes, both
criminalize the knowing violation of an ISP's TOS and the void-for-vagueness analysis
undertaken by the Drew court applies equally to N.Y. Penal Law §156.05. There is no
reported case that addresses the current incarnation of § 156.05, and those cases that
addressed the earlier law focused on an issue not present under the current statute. See,
People v. Angeles, 180 Misc.2d 146 (Crim. Ct., New York County 1999).
9

10 The Drew case involved a mother who created a fake MySpace profile in the name of a
teenage boy, who engaged in an internet romance with a teenage girl named Megan and
then dumped her. In her grief at losing her on-line "boyfriend," Megan committed
suicide.

II In the interest of sparing trees, defendant will not repeat the void-for-vagueness
argument made in his November 3,2009 Memorandum, but incorporates it by reference
herein.
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question in the negative, the Drew court noted that ordinary people would
consider the breach of a TOS to be a contractual violation resulting in civil,
but not criminal, penalties. Id.
This defect is also present in the NYU Policy. Indeed, the NYU
Policy is far worse than MySpace's TOS as to providing notice. Sections A
through G of the Policy Requirements set forth requirements and
prohibitions. Section C prohibits the user from allowing any third person,
without NYU's permission, to gain access to any computer or data
resources. Section C warns that such conduct is "prohibited by state and
federal laws and may subject the violator to criminal and civil penalties ...."
Exhibit B, at Policy Requirements, para. C. None of the other prohibitions
or requirements contains a warning of similar criminal penalties. Indeed,
under Section H, the penalties for violation include only university-imposed
disciplinary sanctions. Exhibit B, at Policy Requirements, Para. H. Thus, if
a person of common intelligence were to read the NYU Policy to determine
whether his or her conduct was a crime, the inescapable conclusion is that
violating Section C is a crime and violating the other sections will subject
the violator only to NYU discipline.
The Drew court also found that, given the wide range of conduct
prohibited by the MySpace TOS, it was unclear which violations would

21

result in acting in "excess of authorization" and which would not. 259 FRD
at 464-465. To the extent that the answer was "all of them," the Drew court
noted that the law would be "incredibly overbroad and contravene the
second prong of the void-for-vagueness doctrine as to setting guidelines to
govern law enforcement." Id. at 465.
A similar defect exists with respect to the NYU Policy, which
requires, ~, an undefined and impossibly vague "civil regard for other
members of the NYU community and of the wider community on the
Internet"; positioning computer "monitors to prevent casual viewing by
visitors or passersby"; and using "remote access software and services with
caution." Exhibit B, at Policy Specifications, paras. A(2), 1(b )(3), 1(c)3.
The Drew court also found that allowing the owner of the service to
define what would constitute criminal conduct would lead to further
vagueness problems, and hence also create fundamental definitional
problems. 259 FRD at 465. The Drew court cited the MySpace TOS
prohibition of "unfair content" as one such example; NYU's policy requiring
"civil regard" jumps out as another.
Even more troubling to the Drew court was the absence of minimal
guidelines to govern law enforcement. Treating a violation of a TOS as
acting without authorization or in excess of authorization would transform
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the statute into "an overwhelmingly overbroad enactment that would convert
a multitude of otherwise innocent Internet users into misdemeanant
criminals." Id. at 466. Because the MySpace TOS, like NYU's Policy, has
such an "expansive and elaborate scope," the court looked to whether there
were any legislated guidelines

either "clear guidelines" or "objective

criteria" - to govern law enforcement. Id. at 466. Sections 1030(a)(2)(C)
and 1030(c)(2)(A) of Title 18, like Section 156.05 of New York's Penal
Law, had no such restrictions; there was no requirement that there be any
actual loss, any actual damage, or any invasion of privacy interests. Id. The
court concluded:
In sum, if any conscious breach of a website's terms of service is held
to be sufficient by itself to constitute intentionally accessing a
computer without authorization or in excess of authorization, the
result will be that [the statute] becomes a law "that affords too much
discretion to the police and too little notice to citizens who wish to use
the [Internet]."
Drew, 259 FRD at 467, quoting City of Chicago v. Morales, 527 U.S. 41, 64
(1999).
B.

CONCLUSION

Accordingly, Count 51 must be dismissed.

23

DATED:

New York, New York
December 2, 2009
Respectfully submitted,

a. ?------

Ronald L. Kuby
Lea Spiess
Law Office of Ronald L. Kuby
119 West 23 rd Street, Suite 900
New York, NY 10011
(212) 529-0644
(212) 529-0644 (fax)

David Breitbart, Esq.
The Law Offices of David Breitbart
470 Park Avenue South, 10th fl. north
New York, NY 10016

24

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 71

------------------------------------------------------------------x
THE PEOPLE OF THE STATE OF NEW YORK,
Ind. 2721/2009

-v-

RAPHAEL GOLB,
Defendant.

------------------------------------------------------------------x
AFFIRMATION OF SERVICE

RONALD L. KUBY, an attorney duly admitted to practice before the
courts of the State of New York, and a member of the bar of this Court, hereby
affirms under the pains and penalties of perjury that on December 2,2009, he
caused to be served by hand a true copy of the Notice of Motion, Supporting
Affirmation, Exhibits and Memorandum of Law in Support of the Motion to
Dismiss Counts 3,40, and 48 on the Ground that the Communications
Complained of are Protected by the First Amendment, and Criminalizing Such
Conduct Would Render the Aggravated Harassment Statute Vague and
Overbroad, and Motion to Dismiss Count 51 on the Ground that Criminalizing
Defendant's Conduct Under § 156.05 Would Render the Statute Void for
Vagueness, in the above-captioned matter upon ADA John Bandler, Office of

the District Attorney, New York County, 1 Hogan Place, New York, NY
10013.
Dated:

New York, New York
December 2,2009

'RONALD L. KUBY

