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MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S 

MOTION TO SUPPRESS EVIDENCE PURSUANT TO 

FRANKS V. DELAWARE AND PEOPLE V. ALFINITO 


I. INTRODUCTION 

On January 12,2009, this Court issued warrants authorizing the 

search and seizure of all infonnation related to, and contents of, specific 

accounts maintained with Google/gmail, Yahoo, MindSpringlEarthLink, and 

Hotmail, all of which are Internet service providers ("ISPs"). The warrant 

was supported by the Affidavit of Senior Investigator Patrick McKenna of 

the New York County District Attorney's Office, dated January 12, 2009, 

which was approved by ADA John Bandler on the same day. It is attached 

hereto as Exhibit A. 



On March 2, 2009, this Court issued a warrant for the search of 

defendant's residence, 206 Thompson Street, Apt. 12, New York, New 

York, and the seizure of an array of electronic and digital evidence. The 

warrant was executed on March 5, 2009, after defendant's arrest, and was 

supported by the Affidavit of Senior Investigator Patrick McKenna of the 

New York County District Attorney's Office, dated March 2,2009, which 

was approved by ADA John Bandler on the same day. It is attached hereto 

as Exhibit B. The factual portion of the March 2, 2009 Affidavit is 

substantially identical to the factual portion of the January 12,2009 

Affidavit. Where there are differences, they are noted and addressed in the 

Statement of Facts, below: 

On April 16, 2009, this Court issued warrants authorizing the search 

and seizure of all information related to, and contents of, specific accounts 

maintained with Google/gmail, Yahoo, MindSpringlEarthLink, and Hotmail. 

Many of these accounts had been the subject of the January 12,2009 

warrant, but had accumulated additional materials. The warrant was 

supported by the Affidavit of Senior Investigator Patrick McKenna of the 

I For example, all of the Affidavits address the emails and blogs that provided 
information related to Lawrence Schiffman's plagiarism. In the January 12,2009 
Affidavit, the affiant does not attempt to resolve the truth of the allegation of plagiarism. 
(Exhibit A at para. 13-28). Perhaps realizing that calling a plagiarist a plagiarist cannot 
be a crime, the March 2,2009 Affidavit states, without any factual basis or citation, "The 
allegations of plagiarism are false." (Exhibit B at para. 19). 
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New York County District Attorney's Office, dated April 16, 2009, which 

was approved by ADA John Bandler on the same day. It is attached hereto 

as Exhibit C. The factual portions of the April 16, 2009 Affidavit 

incorporate, by reference, those in the March 2, 2009 Affidavit. 

II. 	 STATEMENT OF FACTS 

A. 	 THE JANUARY 12,2009 MCKENNAIBANDLER 
AFFIDA VIT DELIBERA TEL Y, OR WITH RECKLESS 
DISREGARD FOR THE TRUTH, F ALSEL Y I]'JFORMED 
THE COURT THAT RAPHAEL GOLB HAD 
IMPERSONATED ACTUAL INDIVIDUALS, AND 
OMITTED RELEVANT, MATERIAL INFORMATION. 

1. 	 The McKennalBandler Affidavit Contains Material 
Omissions ofFact to Convey the Misleading Impression 
that Defendant Actually Engaged in Impersonation. 

1. Throughout the January 12,2009 McKennaiBandler Affidavit,2 

there are frequent references to "impersonation" of various people; both real 

persons and fictitious ones. These "impersonations," according to the 

McKennaiBandler Affidavit, took the forms of opening "gmail,,3 and Yahoo 

accounts in the names ofpersons other than one's own, creating blog sites 

containing the names of real persons who had not authorized the site, and 

sending emails with a "gmail" ,or "Yahoo" address. (Exhibit A at paras. 12

2 This Statement of Facts is fully applicable to all three Affidavits. 

3 "Gmail" is short-hand for "Go ogle mail," a free Internet feature offered by the ISP 
Google. 

3 




36). The McKennalBandler Affidavit deliberately, or with reckless 

disregard for the truth, made the false statements of fact set forth below, and 

omitted the material facts set forth below, all of which would be material to 

the issue of whether probable cause existed. 

2. McKenna/Bandler alleged that Schiffman complained that 

someone had "impersonated" him via email, and provided the emails that 

allegedly establish the impersonation, all of which were sent from 

larry.schiffman@gmail.com. (Exhibit A at paras. 13-16). But Lawrence 

Schiffman's actual email address includes "nyu.edu." 

3. This type of institutional email address ("nyu.edu.") identifies 

the sender as a member of the New York University educational community, 

who has been given an email address by the University. Because the email 

is sent to and through the NYU server, NYU must authorize all "nyu.edu" 

email addresses. A random person, not affiliated with New York University, 

could not create such an account.4 Indeed, one of the methods by which an 

email address tends to verify or cast doubt upon the identity of the named 

user is by the addition or omission of a restricted, institutional address. See, 

Tisch website, 

4 Although, for the reasons stated in paragraph 4, one could probably create a misleading 
gmail account, such as RonKuby.NYUEdu@gmail.com, which would be designed to mislead 
at least the casual reader. There is no suggestion that defendant Raphael Golb created 
such a misleading address. 
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http://specialprograms. tisch.nyu. edu/obj ectl ssathowtoapply .html ("NYU 

regulations require that NYU student[s] MUST use their NYU email 

address."); Beacon University website, 

http://moodle.beacon.edu/loginlindex.php. 

4. McKennaiBandler also failed to inform the Court that a "gmail" 

address can be created by anyone, in any name they wish, as long as such 

name is not already taken by another "gmail" user.5 Notwithstanding his 

purported expertise, Investigator McKenna deliberately failed to inform this 

Court that the existence of a "gmail" address is a sign to the Internet-savvy 

world that there is no reason to believe (and every reason to disbelieve) that 

the sender is the person he or she purports to be.6 

5 Yahoo's account practices were similar to those used by Google's "gmail." 

6 On the frequency of on-line impersonation, see,~, Posting of Rachel James to 
idexperts, Online Impersonation and Identity Theft, at 
http://blog.idexpertscorp.comltag/email-impersonationl (May 20, 2009)("Lately, I have 
gotten many emails and phone calls about online impersonations. Everything from 
MySpace, Twitter and Facebook accounts to email addresses and craigslist postings."). 
Writing from a law enforcement perspective, the author (who is an authority on identity 
theft) explains that "while annoying and occasionally frightening, online impersonation is 
not identity theft unless personal information not otherwise available to the public is 
used. Since you are not required to provide a social security number, date of birth, or 
other private information for verification for email addresses or online profiles, opening 
up an account using another person's name is incredibly easy - but not identity theft." 
(Emphasis in original.) 
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5. Following Raphael Golb's arrest, Dr. Schiffman himself stated 

that "no one ever seriously believed" he had committed plagiarism. 7 

6. McKennalBandler failed to inform the Court of the significance 

of the numeral "2" after "sarah.palin2," "frankcross2," gibson.jeffrey2," and 

peter.kaufman2." As noted above, a gmail account can be opened in any 

name, as long as that name is not in use. Hence, the addition of a "2" would 

tell the reader, for example, that there is a "Sarah.Palinl" and a 

"Sarah.Palin" already active.s Because this is gmail, the likelihood that any 

of the three is the actual former Governor ofAlaska is virtually zero. 

7. Similarly, McKennalBandler deliberately failed to inform the 

Court that it is a common, and lawful, Internet practice to open gmail 

accounts and blog sites that contain both the name of the person the blogger 

wishes to praise or attack, as well as a word or words that summarize the 

praise and attack. This is done as both an expression of one's political and 

social views, as well as a means of insuring that an Internet search of 

relevant terms will include one's own blog. The use of multiple aliases is a 

common practice on Wikipedia and other similar sites, and the use of aliases 

7 See Steve Kolowich, The Fall ofan Academic Cyberbully, The Chronicle of Higher 
Education, March 20,2009. 

8 In order to obtain the name an account holder wants, it is common to interpose numerals 
within the names. For example, one might open an account entitled "sarah1.palin" or 
sarahpalin2" etc. 
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created by borrowing the names of public figures (or figures who are public 

in the arcane area being debated) is a common and lawful practice on many 

Internet sites.9 

8. For example, the well known "Drudge Report," a pioneer of 

right-wing news/blog sites, has inspired its own Internet critics. A Google 

search for "Drudge Report" will first bring up the "Drudge Report" and then 

a parody site called the "Drudge Retort." Indeed, the URLs are misleadingly 

similar. See, www.drudge.comi(Drudge Retort) and 

www.drudgereport.comi(Drudge Report). 

9. A blog site entitled "Lawrence-Schiffman

speaks.blogspot.com" (Exhibit A at para. 22) would appear in a Google 

search of "Lawrence Schiffman." It would be understood by the reader that 

such a site will praise, damn, or report on Schiffman, but no reasonable 

person, after looking at the site, would conclude that it was written by or 

authorized by Schiffman. 

10. Similarly, the site "Sarahpalinhotpics.com" (which actually 

exists), would be understood to include photographs of Sarah Palin looking 

attractive, looking unattractive, or pornographic pictures that have 

"photoshopped" Palin's head on another's body. No reasonable person 

the list of aliases reproduced in New York Stock Exchange, Inc. v. Gahary, 
196 F.Supp.2d 401,411 n. 15 (S.D.N.Y. 2002). 
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would conclude that Sarah Palin herself created the site or that Sarah Palin is 

being impersonated. 

11. The use of an email withtheaddresssarah.palin2@gmail.com 

tells the reader that the text of the message is the type of thing that the writer 

believes Sarah Palin would say. E.g., a hypothetical blog posting or gmail 

which read: 

Dinosaurs lived with people. I saw it on the Flintstones! 
sarah.palin2@gmail.com 

would be understood to be a sardonic reference to the type of stupid thing 

the writer believes Sarah Palin would say. Assuming they were bright 

enough to log on to the Internet, even Palin's densest followers would not 

believe the message was actually posted by the former Alaska Governor. 

12. The same is true of individuals less known to the public at 

large, but well known in the area ofDead Sea Scrolls debate,lO The 

McKennaiBandler Affidavit deliberately fails to inform this Court that: 

10 For example, Frank Moore Cross, while generally unknown to the public, is 
unfortunately very well-known in the Dead Seas Scrolls world for having fabricated a 
word in the transcription of an ostracon found at Qumran. Norman Golb, The 
Qumran-Essene Theory and Recent Strategies Employed in its Defense (Feb. 20,2007), 
at 3-6, University of Chicago website, 
http://oi.uchicago.edulresearch/is/recent strategies 2007.html. His more recent 
notoriety, which actually attracted the attention of the news media, was his involvement 
in the "Lost Tomb of Jesus" documentary hoax which defrauded the public of hundreds 
of thousands of dollars and which was rapidly debunked by dozens of scholars. See, ~, 
Alan Cooperman, Lost Tomb ofJesus Claim Called a Stunt; Archaeologists Decry TV 
Film, Washington Post, Feb. 28,2007. Dr. Cross is seen flipping through a series of 
transcriptions in the purported documentary, nodding and confirming that they are 
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a. The Stephen Goranson referred to in the Affidavit has the 

same type of academic email address as does Schiffman, i.e., one that ends 

in "duke.edu" 1 1 and hence, a "gmail" address would strongly suggest that 

Goranson did not author the communication. (See supra, para. 3 and n. 5.) 

b. This Stephen Goranson publicly uses the name "Stephen" 

and not "Steve." 

c. The "Jonathan Seidel" referred to in the Affidavit also 

has an academic address that ends in "uoregon.edu," signifying that he is a 

member of the University of Oregon community. For the reasons discussed 

supra, no reasonable person would believe that an email sent from 

seideLjonathan@gmaiLcom was authored by Rabbi Jonathan Seidel of the 

University of Oregon. 

d. A basic Internet white pages search brings up at least 118 

"Jonathan Seidels," including individuals located in New York. Nor is the 

Jonathan Seidel referred to in the McKennalBandler Affidavit a "Dead Sea 

accurate; whereas in fact the name "Jesus" [Yehoshua] is not even legible on the tomb in 
question. 

II The "duke" stands for Duke University. Goranson uses this address exclusively in his 
blogging about the Dead Sea Scrolls, as it conveys a false impression of academic 
credentials. In fact, while Goranson did receive a Ph.D. in 1991, he works in the 
circulation department of Duke's library. Laurie Goodstein, Serenity Prayer Skeptic Now 
Credits Niebuhr, N.Y. Times, Nov. 27, 2009, at All. Some fifteen years ago, when he 
did some teaching at the University of North Carolina, he used another academic email 
address ending in unc.edu. 
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Scrolls scholar." An Internet search reveals that the Jonathan Seidel 

apparently referred to by the People is a rabbi and has published articles on 

"Midrash, Jewish folklore, magic, history, rabbinics [and] modem Jewish 

thought and politics." See,~, Rabbi Dr. Jonathan Seidel (June 20, 2008), 

Annual Maggidic Conference, http://maggidconference.org/?page id=48. 

There is no evidence that this or any other Jonathan Seidel has "researched 

the Dead Sea Scrolls," let alone published anything about them. 

e. The Frank Moore Cross referred to in the Affidavit has 

an academic email address at Harvard University and always publicly uses 

the name "Frank Moore Cross." For the above-stated reasons, no reasonable 

person would conclude that an email bearing the address 

frank.cross2@gmaiLcom actually originated from Harvard Divinity School 

Professor Frank Moore Cross. 

f. A basic Internet white pages search brings up 168 

different "Frank Crosses," including individuals located in New York and, 

for example, a law professor who has published a book entitled The Theory 

and Practice ofStatutory Interpretation. 

g. The Peter Kaufman referred to in the Affidavit has an 

academic email address at the University of North Carolina. For the reasons 

stated above, no reasonable person would conclude that an email bearing the 
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address peter.kaufman2@yahoo.com originated from Professor of Religious 

Studies Peter Kaufman. 12 

h. A basic Internet white pages search brings up 106 "Peter 

Kaufmans," including individuals located in New York. McKennalBandler 

misled this Court by failing to infonn it that the author of the "Peter 

Kaufman" articles exposing Dr. Schiffman's unethical conduct (Exhibit A at 

para. 17) presented himself as a New York resident who attended a Jewish 

Museum lecture by Schiffman, not as a professor in North Carolina. See 

Posting of Peter Kaufman to Peter Kaufman's Blog, Lawrence Schiffman's 

Dazzling Jewish Museum Lecture, http://peter2kaufman.wordpress.com 

(Oct. 31, 2008, 4:16 a.m.). 

1. The Jeffrey Gibson referred to in the Affidavit has an 

academic address at Truman College. For the reasons stated above, no 

reasonable person would conclude that an email bearing the address 

gibson.ieffrey2@gmail.com originated from adjunct city college teacher 

Jeffrey Gibson. 

12 The People also misled this Court by asserting that the "Peter Kaufman" article on Dr. 
Schiffman "accuses Dr. Schiffman ofplagiarism"; rather, the article exposes Dr. 
Schiffman's plagiarism and misrepresentation, along with NYU ethics guidelines (which 
condemn both plagiarism and misrepresentation in a single sentence), and invites readers 
to judge for themselves whether the conduct in question constitutes not only 
misrepresentation, but also plagiarism. 
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13. In the surprisingly contentious world of Dead Sea Scrolls 

debate on the Internet, the use of aliases, pseudonyms, and noms de guerre is 

common, as is the adoption ofvariations of names of real people. For 

example, one blogger, in material either possessed by the affiant or readily 

available to him, uses the aliases "B. Ralph" and "Raphael Joel" to attack 

Norman Golb, using precisely the same argument used by Robert Cargill (a 

complainant herein) in his Ph.D. dissertation. "Raphael Joel" is an amalgam 

of the names of Norman Golb's two sons and the use of their names (or, in 

the People's humorless world, their "impersonation") in this context was a 

not-so-subtle message that the sock-puppet writer believed that both Raphael 

and Joel had created sock puppets to defend Golb. One such exchange is 

attached hereto as Exhibit D. The name "B. Ralph," (as in Be Raphael) 

conveys a similar message. Another blogger (or perhaps the same one) used 

the name "Charles Gadda's Watcher" to attack Charles Gadda. 

14. In context, McKennaIBandler's allegation that Golb is using 

"names that appear similar to that [sic] of scholars in the area of Dead Sea 

Scrolls" (Exhibit A at para. 33) is materially misleading, as are the 

allegations of "impersonation," and the aura of criminality cast around them. 
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B. 	 THE MCKENNAJBANDLER AFFIDAVIT'S 
MISLEADING AND MATERIALLY FALSE HISTORY 
OF THE DEAD SEA SCROLLS CONTROVERSY. 

15. In paragraphs 6-11, without a single citation, McKenna and 

Bandler attempt to provide a thumbnail history ofDead Sea Scrolls research. 

McKennaiBandler, either deliberately or with reckless disregard for the 

truth, repeat the grossly distorted, or outright false, "history" as it is 

regularly articulated by the clique of monopolists with whom Lawrence 

Schiffman is associated. In paragraph 6, the Affidavit sets forth Schiffman's 

academic bona fides without any mention of his history, biases, conduct, and 

role in the matter before this Court. Certainly Schiffman is entitled to his 

views as to which scholarly theories command a majority and which are 

conspiracy theories. Schiffman's views, however, in a pattern followed 

throughout the Affidavit, are falsely presented to this Court as impartial 

statements of fact discovered by McKenna. The McKennalBandler 

Affidavit fails to disclose that the factual narrative is derived almost 

exclusively from Schiffman and from his comrade in arms Robert Cargill, 

both of whom are interested parties and complainants in this case. An 

impartial presentation, rather than one cribbed from Schiffman and Cargill, 

would have presented this Court with the facts set forth below. 
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1. The Monopoly and the Oumran-Essene Theory. 

16. Access to the Dead Sea Scrolls, a treasure of Judaism, was 

monopolized for 40 years by a team of scholars ("the monopoly") initially 

appointed by the Jordanian government, from which Jewish scholars were 

systematically excluded. 13 Since the Israeli government left this team in 

place after conquering the West Bank, with Jewish scholars only gradually 

(and grudgingly) being admitted to it by its directors, the issue of anti-

Semitism in Dead Sea Scrolls research is a fundamental social and 

intellectual concern. 

17. There is evidence of continuing intellectual and social anti-

Semitism in Dead Sea Scrolls research (including the involvement of 

evangelical Christians in preparing Dead Sea Scroll exhibits from which the 

Jewish perspective on Scroll origins has been largely excluded). The 

McKennafBandler Affidavit ignored historian Norman Golb's role in 

confronting that tradition. 14 

13 See,~, the account provided by E. Rothstein, Peering into the Mystery ofthose 
Enigmatic Fragments, N.Y. Times, Oct. 7,2008. 

14 See, ~, Norman Golb, The Dead Sea Scrolls and the Ethics ofMuseology, 6 Aspen 
Quarterly Rev. No.2, 79-98 (Spring 1994); Norman Golb, Who Wrote the Dead Sea 
Scrolls?, at 342-360 (Scribner 1995); Norman Golb, Take Claims about Dead Sea Scrolls 
with a Grain ofSalt, The Jewish Forward, April 13, 2007, available at 
http://www.forward.com/articles/10497/; Norman Golb, The Dead Sea Scrolls as Treated 
in a Recently Published Catalogue (Oct. 22, 2007), University of Chicago website, 
http://oi.uchicago.edu/pdf/dss review sandie go catalogue 2007.pdf. See also Adam 
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18. Various members of the monopoly, including its late director 

John Strugnell, made anti-Semitic statements that resulted in scandal. This, 

along with many of the other matters dealt with infra, has been reported on 

by Pulitzer-laureate The New York Times reporter John Noble Wilford 

among others. IS Mr. Wilford was awarded the Pulitzer Prize for confronting 

such matters, not for shabbily suggesting that they were part of some 

"conspiracy" theory. 

19. The "Qumran-sectarian" theory of Scroll origins was developed 

largely by members of the monopoly. No scholar who opposes that theory 

has ever been admitted to the monopoly. See Norman Golb, Who Wrote the 

Dead Sea Scrolls? (Scribner 1995) [hereinafter Who Wrote]. During his 

March 5, 2009 interrogation of Raphael Golb, Mr. Bandler admitted that he 

had not even read Professor Golb's book. 

McDowell, Controversy Surrounds Forthcoming ROMDead Sea Scrolls Exhibit, 
National Post (Toronto), Nov. 12,2008; and the lengthy lists of evangelical Christian 
"bible scholars" openly involved in Scroll exhibits, along with official statements 
concerning the Scrolls and Scrolls research issued by Christian educational institutions, 
gathered in the "Charles Gadda" articles that appeared on Now Public. 

15 See, ~, John Noble Wilford, John Strugnell, Scholar Undone by His Slur, Dies at 77, 
N.Y. Times, Dec. 9,2007. 
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2. 	 Norman Golb and the Jerusalem Libraries Theory; 
Attacks on Norman Golb. 

20. Norman Golb has been systematically opposing the Qumran-

sectarian theory since 1970, in various lectures and writings. Unlike any 

previous scholar, Golb concluded that there was no organic connection 

between the Scrolls and the Khirbet Qumran site, that the texts were written 

by various Jewish groups, not a single "sect," and that they reflected a richly 

variegated urban civilization rather than writings of radical hermits living at 

the site of Khirbet Qumran in the desert, as held by the monopolists. 

21. Norman Golb's opposition to the Qumran-sectarian theory has 

been regularly reported on in the Jerusalem Post and other major news 

sources. 16 In 1991, the publication ofa letter by Golb in the Times of 

London led to the collapse of the monopoly's ability to physically control 

access to the Scrolls. Golb' s well-known opposition to the Qumran-

sectarian theory and to the monopoly generated intense animosity towards 

him from members of the monopoly. See,~, Who Wrote, at Chapter 8. 

16 Limiting ourselves to English-language publications, the principle articles would 
include, Malka Rabinowitz, Dead Sea Scrolls come from Jerusalem, us. professor 
says, The Jerusalem Post, June 9, 1970; Abraham Rabinovich, A Voice in the Wilderness, 
The Jerusalem Post Magazine, Dec. 21, 1984; John Noble Wilford, Scholars Clash Over 
Origins ofDead Sea Scrolls, N.Y. Times, Nov. 21, 1989; Gail Lichtman, Who Wrote the 
Dead Sea Scrolls?, The Jerusalem Post, Oct. 30, 1993; and the various more recent news 
items listed in notes 17, 18, 19,21,27, and 28, 
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22. Members of the monopoly have described Norman Golb's 

criticism of the Qumran-sectarian theory as a form of "harassment," and 

have issued defamatory statements about him, including the statement 

(issued by M. Broshi, the director of the Shrine of the Book museum in 

Jerusalem who never earned a Ph.D.) that Norman Golb is a "revolting ... 

polemist, an opinionated trouble-maker" who had "filled the world with his 

filth," and of whom "we will be free ... when he dies."l7 Thus, there is a 

well-documented effort by members of the group for which Lawrence 

Schiffman serves as a prominent Jewish figurehead to attack and discredit 

Norman Golb. 

23. BandlerlMcKenna, erecting themselves as authorities on the 

volatile and complicated Dead Sea Scrolls debate (but actually just parroting 

Schiffman without attribution), deem established fact "conspiracy theories." 

In fact, publication of the Scrolls was "delayed" (as McKennalBandler 

delicately put it) because the monopolists were seeking to prevent their 

17 See Avi Katzman, Haaretz, October 4, 1991, at 9, 47. See also,~, M. Broshi's letter 
to The Jerusalem Post, Nov. 1, 1989, p. 4 (describing Golb as a "one-man school" who, 
according to Broshi, "had never seen a fortress or Qumran"). 
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opponents from demonstrating that the monopolists' "sectarian" theory of 


Scroll origins was unsupported by the textual contents of the Scrolls. 18 


24. Members of the monopoly have continued to exercise control 

over "official" publication of the Scrolls, and have agreed to participate in 

conferences only under the condition that Norman Golb not be invited to 

participate. 19 

25. Members of the monopoly have systematically failed to credit 

Norman Golb for developing, in articles published between 1980 and 1990, 

the Jerusalem-libraries theory of the origin of the Dead Sea Scrolls.2o 

26. Members and associates of the monopoly, notably including 

Lawrence Schiffman, have actively misrepresented Golb's theory in various 

lectures and publications. For example, Stephen Pfann of the University of 

18 See, Michael Specter, Dead Sea Scrolls: Open to Whom, Washington Post, Nov. 
14, 1989; James L. Franklin, Scholarly Clash/or Dead Sea Scrolls, Boston Globe, Nov. 
15, 1989. 

19 See, John Noble Wilford, Debate Erupts Over Authors o/the Dead Sea Scrolls, 
N.Y. Times, Dec. 24, 2002 ("But Dr. Golb was not invited to the conference ... some 
scholars who were invited agreed to attend only if some others of opposing schools of 
thought were excluded"). 

20 See,~, the statement by Professor Jeffrey Peterson in his review of the Oxford 
Classical Dictionary: "the entry for 'Dead Sea Scrolls' mentions the hypothesis that these 
texts constitute the remains ofprivate libraries rescued from the Roman siege and 
destruction of Jerusalem in 70 A.D ... but there is no mention of relevant bibliography or 
even the name of the University of Chicago professor who developed this hypothesis .... 
This is characteristic of the mode of response of many Scrolls scholars to the 'Jerusalem 
library hypothesis' but is no less regrettable for that." Jeffrey Peterson, Book Review, 33 
Libraries & Cultures No.4 (Fall 1998). 

18 


http:Scrolls.2o
http:Scrolls.18


the Holy Land (a Christian educational institution whose teaching staff does 

not include a single Jewish scholar) and Lawrence Schiffman both falsely 

attributed Karl Rengstorfs far-fetched "Jerusalem Temple" theory to Golb; 

and Jodi Magness of the University of North Carolina falsely asserted, in a 

museum audio guide, that Golb believes Qumran was a "Roman fort." Golb 

argued that Qumran was a Hasmonean (i.e., Jewish) fort, and he specifically 

rejected Rengstorfs view in his major 1980 article and elsewhere. 

27. The outrage, anger and indignation caused in the world of 

scholarship by the monopolists' treatment of Norman Golb is not mentioned 

by McKennalBandler. For example, in a letter to Norman Golb dated 

December 24, 2002, Jacob Neusner, the well-known scholar of Judaism who 

has authored over 900 books, wrote: "I read in today's NYTimes ... that 

while your basic approach to Qumran now predominates, you were not 

invited to participate in the [Brown University] conference. The report said 

you were excluded by people who would not come if you were invited ... 

That is chilling, a disgrace to the scholarly world. [Y]ou raised the 

fundamental questions and defined the shape of scholarship for generations 

to come .... The people who excluded you are nourished by your ideas, 

whether they want to be or not, whether they acknowledge it or not." See 

Exhibit E. 
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28. McKennalBandler, delicately referring to a plurality of 

"differing opinions and theories on certain matters," recklessly disregarded 

the fact that according to major news sources, there is an acrimonious 

ongoing dispute between proponents of two salient theories of Scroll origins 

- the theory originally proposed by Norman Golb, and the Qumran-

sectarian theory.21 Seeking to obscure this basic division, McKennalBandler 

disregarded the truth about the current state of scholarship and took sides in 

an academic dispute about which they knew nothing except what they had 

been told by one of the disputants. 

29. McKennalBandler failed to indicate that members of the 

monopoly have abused their power by concealing, downplaying and 

excluding the research findings of Norman Golb and others who agree with 

him, in museum exhibits, conferences and "documentaries" organized by M. 

21 See,~, The Jewish Museum's press release of September 12,2008: "Scholars have 
two basic theories about who used the scrolls." The Dead Sea Scrolls: Mysteries OfThe 
Ancient World (Sept. 12,2008), The Jewish Museum website, 
http://www. TheJewishMuseum.org/site/pages/page.php?id=112S. also Jordana 
Horn, Who Wrote the Dead Sea Scrolls?, The Wall Street Journal, Sept. 26,2008 ("There 
are two competing theories about the scrolls. The first is that they belonged to a single 
religious sect ... The second theory is that the scrolls are a random collection of texts 
reflecting the beliefs of many Jewish groups," etc.); Adam McDowell, Controversy 
Surroundsforthcoming ROM Dead Sea Scrolls exhibit, National Post (Toronto), Nov. 12, 
2008 ("academics are divided between two principal theories regarding the origin of the 
scrolls"); Matti Friedman, Ancient Latrine Fuels Debate at Qumran, Associated Press, 
Jan. 2,2007 ("The traditional view ... is that the site was inhabited by Essene monks ... 
The second school says the people living at Qumran were farmers, potters, or soldiers, 
and had nothing to do with the Essenes. The scrolls, according to this view, were written 
in Jerusalem and stashed in caves at Qumran by Jewish refugees fleeing the Roman 
conquest of the city in the first century."). 
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Broshi of the Shrine of the Book and other members of the monopoly. The 

only attempt to create an unbiased exhibit so far took place in 2008 at the 

Jewish Museum in New York. Professor Rachel Elior, who chairs the 

Department of Jewish Thought at the Hebrew University in Jerusalem, has 

been quoted as saying that the policy of excluding Norman Golb and those 

who agree with him is "legitimately infuriating.,,22 

30. McKennalBandler also failed to inform the Court that the 

policy of monopoly continues today, in the form ofcontrol over the manner 

in which the Scrolls are being presented to the public in "authoritative" 

publications. There is substantial evidence that the publication of the Scrolls 

has been completed in a biased manner, with "official" and often misleading 

commentaries being controlled by members of the monopoly team. Yitzhak 

Magen, the chief Israel Antiquities Authority archaeologist responsible for 

excavations in the West Bank where Qumran is located, has rejected the 

monopoly, describing it as a "guild with money and conferences.,,23 Magen, 

22 See Netty C. Gross, Old Scrolls, New Controversy, The Jerusalem Post, April 27, 2009, 
available at 
http://www.jpost.com/servletiSatellite?cid=1239710803395&pagename=JPArticie%2FS 
howFull. 

23 See also Ofri Ilani, Dead Sea Scrolls Scholar Defends Son Arrested/or Impersonating 
Rival, Haaretz, March 12,2009, available at 
http://www.haaretz.comlhasenipages/ShArt.jhtml?iteIl1No=1070455. 

21 

http://www.haaretz.comlhasenipages/ShArt.jhtml?iteIl1No=1070455
http://www.jpost.com/servletiSatellite?cid=1239710803395&pagename=JPArticie%2FS


one of the planet's most distinguished archeologists, is an unlikely 

"conspiracy theorist." 

31. McKennalBandler, again following a narrative set forth by 

Schiffman and other members of the "guild with money and conferences," 

defame Golb, Magen, Neusner, Elior, and other serious scholars by 

amalgamating fringe "Vatican conspiracy" theories put forward by 

sensationalists (Exhibit A at para. 16), with serious, and deeply troubling, 

allegations that the monopolists have systematically sought to use their 

physical control over publication and museum exhibits to manipulate public 

opinion in favor of the disputed and largely discredited "Qumran-sectarian" 

theory. 

32. Stating merely that Norman Golb is "a professor at the 

University of Chicago" (Exhibit A at para. 18) while hinting that he is 

associated with the purveyors of "conspiracy" theories (Exhibit A at para. 

16), McKennalBandler fail to indicate that Golb is widely recognized as one 

of the world's foremost Hebrew manuscript scholars; that he is a voting 

member of the prestigious Oriental Institute; that he has received multiple 

awards including two Guggenheim fellowships and an honorary doctorate 

from the University ofRouen; that he is an honorary citizen of another 
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European city; and that his research and discoveries have been reported on 

in many newspapers worldwide. 

33. Thus, McKenna/Bandler fail to inform the Court of, and 

thereby collaborate in perpetuating, a general pattern of manifestly unethical 

conduct engaged in by members of the monopoly. They conceal the fact 

that members of the monopoly have abusively sought to discredit Norman 

Golb with various offensive distortions, including direct misrepresentations 

of his views, plagiarism of his arguments, and defamatory statements. 

3. Lawrence Schiffman 

34. Paragraph 6 of the McKennalBandler Affidavit purports to set 

forth the bona fides of Lawrence Schiffman, presumably so that the Court 

can assess his credibility. The People deliberately, or with reckless 

disregard for the truth, omitted crucial facts that demonstrate Schiffman is 

neither neutral nor unbiased, that he is a member of the Scrolls monopoly 

group, and that he and others with whom he is associated have engaged in a 

decades-long, systematic campaign to harass and discredit Norman Golb and 

his researched findings, spewing vituperative language, disseminating 

allegations ofplagiarism to the press, and violating basic principles of 

scholarly investigation and academic freedom. 
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35. Lawrence Schiffman, who is a proponent of a version of the 

Qumran-sectarian theory, was one of the first Jewish scholars allowed to 

participate in the monopoly's "academically privileged" activities. For 

example, at the 1987 conference in Mogilani (Poland), Schiffman lectured 

on the unpublished "MMT" text, which Norman Golb and hundreds of other 

perfectly qualified scholars were not allowed to see.24 

36. Schiffman appears to have taken advantage of the unwarranted 

privileges he gained through his association with the monopolists to engage 

in the unethical practice of allowing his graduate students to study Scrolls 

that experienced scholars around the world were not allowed to see.25 

24 This Court may wish to observe that when the Huntington Library announced it was 
defying the monopoly and releasing all of its photographic copies of the Scrolls to 
scholars at large, Schiffman feigned that he was not a privileged associate of the 
monopolists. Thus, he was quoted in The New York Times as saying that "they may be 
releasing stolen property, but I'm going to use it anyway. Most will regard those who 
make this material available as Robin Hoods, stealing from the academically privileged 
to give to those hungry for the knowledge secreted in these texts." See John Noble 
Wilford, Monopoly Over Dead Sea Scrolls Is Ended, N.Y. Times, Sept. 22, 1991. Once 
the Huntington Library scandal had subsided, however, Schiffman acknowledged that 
"important texts were made available" to him by the monopoly. He further stated: "Any 
text that I decided I needed, ifI worked on the politics long enough, I got." Apparently, 
these "politics" included describing members and beneficiaries of the monopoly as 
having "expertise," while their opponents were "untrained scholars." See "Unscrolling 
Judeo-Christian Tradition: The New York Newsday Interview with Lawrence Schiffinan," 
New York Newsday, May 27, 1992, at 73-76; and Schiffman's letter to the Chicago 
Sentinel, Dec. 5, 1991. 

Alex Locke, Grad Students study legendary Dead Sea Scrolls, Washington Square 
News, March 5, 1992 ("For the graduate students in Professor Lawrence Schiffman's 
class ... the ... textbook is the unpublished fragments of the Dead Sea Scrolls. Each 
student received photographs of the shards ofparchment."). The article quotes the 
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37. Schiffman regularly participates in events organized by 

members of the monopoly with the aim of generating public adherence to 

the Qumran-sectarian theory. In particular, Schiffman regularly lectures at 

museum lectures and conferences from which Norman Golb and other critics 

of that theory are excluded. (Schiffman's variation on the sectarian theory, 

incorporating elements and arguments plagiarized from Norman Golb, is 

implicitly, but misleadingly, advanced as representing the "Jewish" 

perspective in museum lecture series.) 

38. Professor Phillip Davies, a major British specialist on the 

Scrolls who is not a member of the monopoly, has written that the nature of 

the basic questions asked about the Scrolls has fundamentally changed on 

account of Norman Golb's scholarship, and that Lawrence Schiffman's 

interpretations (which combine a version of the Qumran-sectarian theory 

with ideas borrowed from Golb without attribution) are "not simply hard to 

accept, [but] even hard to understand.,,26 

hypocritical statement by Schiffman: "Scholars are working together, because it's 
impossible for one person to know everything." See id. 

26 See Philip Davies, The Dead Sea Writings, in The Encyclopaedia of Judaism Vol. 1, at 
82-96 (J. Neusner ed., Leiden 2000); Philip Davies, Sadduces in the Dead Sea Scrolls?, 
Qumran Cave 4, at 89 (special report) (Z. Kapera ed., Cracow 1991). (Emphasis in 
original.) 
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39. McKenna/Bandler accurately indicate that Schiffman is the 

director of the "Skirball" Department at New York University, but 

deliberately or recklessly omit the fact that the Skirball Foundation, which 

funds that department, also donates money to the Jewish Heritage Museum, 

whose chairman is District Attorney Robert Morgenthau. 

4. 	 Qumran-Sectarian versus Jerusalem-Libraries: 
The Current State of Scholarship. 

40. In accordance with the view promoted by Schiffman and other 

members of the "guild with money and conferences," McKennaiBandler 

refer to Norman Golb as "one academic," (Exhibit A at para. 6), and offer a 

brief summary of his views immediately after describing sensationalistic 

conspiracy theories. (Exhibit A at para. 5). McKennalBandler faithfully 

parrot (without ever honestly acknowledging their source) Schiffman's fake 

"sectarian" consensus as representing the "majority of scholars" and 

"mainstream scholars." (Exhibit A at para. 10). The Qumran-sectarian view, 

while held by Schiffman, is not in accordance with the current state of 

scholarship. 

41. According to major news sources including The New York 

Times and Le Monde, the sectarian theory is faced by a "rising tide" of 

opposition, or has now "been reduced to nothing, just as the great American 
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historian and palaeographer Norman Golb had originally said."27 The 

People also concealed the fact that Katharina Galor, a Brown University 

archaeologist specialized on Qumran, has been quoted as stating of the Dead 

Sea Scrolls: "There is no new consensus ... Or the new consensus is that the 

old consensus is dead.,,28 

42. The Cambridge History ofJudaism, a primary authoritative 

source, features only two articles on Scroll origins, one by Norman Golb, the 

other by a proponent of the Qumran-sectarian theory.29 IfGolb's theory 

were merely a fringe view held by "one scholar," as 

SchiffmanIMcKennalBandler tried to induce this Court into believing, there 

is no reason that the editors of such a prestigious, mainstream reference 

work would have chosen to prominently feature Golh's theory alongside that 

of the Qumran-sectarian monopolists. They did not include the views of 

Vatican-conspiracy theorists. 

27 See John Noble Wilford, Archaeologists Challenge Link Between Dead Sea Scrolls 
and Ancient Sect, N.Y. Times, Aug.I5, 2006; Alain Beuve-Mery, Les manuscrits de la 
mer Morte viennent d'etre traduits en fram;ais ["The Dead Sea Scrolls Have Been 
Translated into French"], Le Monde, Nov. 5,2008. 

28 See John Noble Wilford, Debate Erupts Over Authors ofthe Dead Sea Scrolls, N.Y. 
Times, Dec. 24,2002. 

29 See Jonathan Campbell, The Qumran Sectarian Writings, and Norman Golb, The Dead 
Sea Scrolls and Pre-Tannaitic Judaism, in The Cambridge History of Judaism Vol. 3 
(William Horbury, W.D. Davies & John Sturdy eds., 2000). 
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43. Each of the major Israeli and European archaeologists who 

have reexamined Qumran over the past 15 years (including the official 

archaeological team appointed by the Israel Antiquities Authority to conduct 

ten seasons of excavations at the site) has confirmed Norman Golb's view 

that there is no evidence any sect inhabited Qumran or that the Scrolls were 

copied there.3D By concealing this fact, while baselessly asserting that "the 

majority" of scholars continue to defend the Qumran-sectarian speculations 

propounded by Lawrence Schiffinan and his fellow monopolists, the People 

egregiously misled this Court.31 

44. Sharp challenges by Norman Golb and others to the scientific 

accuracy of Dead Sea Scroll museum exhibits have been reported on by 

30 See,~, R. Donceel & P. Donceel-Voute, The Archeology 0/Khirbet Qumran, in 
Methods of Investigation of the Dead Sea Scrolls and the Khirbet Qumran Site (Annals of 
the New York Academy of Sciences 1994); Yizhar Hirschfeld, Qumran in Context 
(Hendrickson Publishers 2004); Yitzak Magen & Yuval Peleg, Back to Qumran: Ten 
Years o/Excavation and Research, 1993-2004, in Qumran, the Site of the Dead Sea 
Scrolls: Archaeological Interpretations and Debates (Galor, Hubert & Zangenberg eds., 
2006). See also Katharina Galor & Jfugen Zangenberg, LedAstray By a Dead Sea 
Latrine, The Jewish Forward, Feb. 16,2007. The findings of these and other major 
archaeologists (including,~, Rachel Bar-Nathan) who have rejected the Qumran
sectarian theory have been systematically excluded from museum exhibits on the Scrolls, 
where a single archaeologist - Jodi Magness of the University ofNorth Carolina, who 
has falsely informed audiences that Norman Golb believes Qumran was a "Roman fort" 

is repeatedly invited to defend that theory. 

31 Prominent journalists have been careful to avoid guessing which theory is supported by 
a "majority" of scholars. See, ~, John Noble Wilford, Archaeologists Challenge Link 
Between Dead Sea Scrolls and Ancient Sect, N.Y. Times, Aug. 15,2006 ("Despite the 
rising tide of revisionist thinking, other scholars ... continue to defend the Essene 
hypothesis, though with some modifications and diminishing conviction") (italics added). 

28 


http:Court.31
http:there.3D


journalists writing in major newspapers, including The Los Angeles Times 

and the National Post (Toronto).32 By monopolizing museum exhibits and 

suppressing the fact that there are two salient theories of Scroll origins, the 

monopolists have manufactured a fake "consensus" concerning the origins 

of the Scrolls, and hence perpetrated a fraud on millions of ordinary people 

who have paid many millions of dollars to view these exhibits. (Cf. the 

disingenuous statement by the curator of the 2007 San Diego exhibit [herself 

a pupil ofDavid Noel Freedman, a Presbyterian minister who was one of the 

original monopolists] that "you don't want to confuse people with so many 

different theories. ,,33) 

45. The monopoly's unethical treatment ofNorman Golb and other 

"dissidents" has generated public expressions of indignation among 

humanists in various countries. 

32 See Mike Boehm, A Lively Debate over the Dead Sea Scrolls, Los Angeles Times, 
June 26,2007 (citing critical remarks by Robert Eisenman as well as Nonnan Golb); 
Adam McDowell, Controversy Surrounds forthcoming ROM Dead Sea Scrolls exhibit, 
National Post (Toronto), Nov. 12,2008. See Brian Howe, Unraveling the 
Continuing Mystique ofthe Dead Sea Scrolls, Indy Week, Aug. 6, 2008 ("critics ... 
contend ... that the exhibition excludes Jewish perspectives on the scrolls in favor of a 
Christian one and mischaracterizes current research ... And it does seem that the 
exhibition, while paying lip service to the controversy over the nature of Qumran, gives 
the secular interpretation short shrift ... Around [one] fleeting allusion to other theories, 
we learn quite a lot about the Essenes."). 

33 See Mike Boehm, A Lively Debate over the Dead Sea Scrolls, Los Angeles Times, 
June 26, 2007. 
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46. For example, Professor Gregory Armstrong wrote that Golb's 

1995 book was "must reading for every historian regardless ofher or his 

period of specialization"; that the book "demonstrates how a particular 

interpretation ... became a straitjacket for subsequent discussion of ... the 

most widely publicized set of discoveries in the history of biblical 

archeology"; and that "what is most distressing ... is the reluctance of so 

many parties to the scrolls controversy ... to engage in a full and free 

discussion of the many questions which [have] arisen." Gregory T. 

Armstrong, Book Review, 64 Church History No. 04, 635-636 (Dec. 1995). 

47. Similarly, Daniel O'Hara, described Golb's book as "a 

fascinating case-study of how an idee fzxe, for which there is no real 

historical justification, has for over 40 years dominated an elite coterie of 

scholars controlling the Scrolls, who have not only sought to restrict access 

to those who are prepared to toe their party-line, but have abused and 

rubbished those 'heretics' who have attempted to place a different 

interpretation on them." Daniel O'Hara, Book Review, 3 New Humanist No. 

2,22-23 (June 1996). 

48. O'Hara further stated that "the unfortunate stranglehold of the 

'Essene-hypothesis' has been maintained in official circles, and promulgated 

in important international exhibitions, right into the present decade"; that 
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Golb's book "will no doubt come to be seen as a watershed in the process of 

liberating the Scrolls from the Procrustean bed which has restricted their 

availability and hindered their proper evaluation for almost half a century"; 

and that the book contains a "detailed and fascinating dissection of some 

particularly disgraceful episodes in academic politics.,,34 Id. 

C. 	 SCHIFFMAN'S PLAGIARISM AND OTHER 
UNETHICAL PRACTICES AND THE AFFIANT'S 
FALSE CLAIM OF HARASSMENT. 

49. In paragraphs 12-28, The McKennalBandler Affidavit details 

what it calls the "impersonation" and "harassment" of Schiffman. The 

Affidavit supplies the plagiarism allegations made against Schiffman as the 

form and content of the "harassment." The Affidavit, deliberately, or with 

reckless disregard for the truth, fails to inform the Court that these 

allegations are, in fact, true. Accordingly, the alleged "harassment" consists 

in nothing more than calling a plagiarist a plagiarist, albeit in a creative 

manner. 

34 See also, the statement by Thomas Lepeltier, Sur 1 'origine des manuscrits de la mer 
morte, Revue des Livres, Dec. 13, 1998, available at 
http://thomas.lepeltier.free.fr/m/golb.pdf(''[Golb] analyzes the polemic that developed in 
academic circles on account of the long delay in the publication of the manuscripts - a 
delay that prevented many researchers from having access to the texts held by little 
official teams who jealously defended their claims. He reminds us of the obstacles put in 
the path of those who were raising objections to the official theory. Thus, his book has 
the great merit of teaching us a lot about the cut-throat manner in which certain 
specialists have been known to defend their hypotheses. And one must recognize that, in 
this instance, the picture is not very flattering."). 
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1. Schiffman's Attacks on Norman Golb and Michael Wise. 

50. Schiffman spearheaded, during the autumn of 1993, a widely 

publicized media campaign to malign and damage the career of Dr. Michael 

Wise, who had received his Ph.D. at the University of Chicago under 

Norman Golb's guidance. Schiffman and 18 members of the monopoly 

claimed that the bibliography of a book containing scroll editions prepared 

by Wise was inadequate, and that it contained plagiarism because it did not 

cite the unpublished work of members of the monopoly group who had been 

hoarding the manuscripts translated by Wise.35 

51. Schiffman admitted, in his own words, that he "benefited 

financially" from his attacks on Michael Wise, because "in the wake of all 

this controversy, I am invited every two minutes to give a lecture.,,36 

52. Professor Robert Eisenman of Cali fomi a State University, 

responded to Schiffinan's campaign ofpublic vilification by stating: "Dr. 

Schiffinan, you willfully, with these other scholars, sent out this letter to 

various representatives of the press, and there is no excuse for a scholar to 

35 See, M.,., John Noble Wilford, New Accusations Erupt Over the Dead Sea Scrolls, N.Y. 
Times, Dec. 13, 1992 (explaining that "Dr. Schiffman and 18 other scholars signed and 
distributed a statement" attacking editions of previously unpublished scrolls prepared by 
Wise; the statement included the hypocritical assertion that it did not "stem from a desire 
to maintain a monopoly or to forestall the publication of texts by others"). 

36 See Avi Katzman, Anshe Harne 'arot, Haaretz, Jan. 29,1993. 
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do such a thing ... I am shocked and amazed by it. And, of course, we want 

to have friendly relations, but we have to do it on [a] basis of truth. There 


was no reason for such a statement.,,37 


53. Schiffinan, while benefiting from the monopoly whose 

members have refused to debate Norman Golb, hypocritically stated that 

Golb "attempts to advance opinions without intellectual debate," and that 

"Golb manipulates people, the material, and publicity, for reasons which I 

am not able to say are related to research.,,38 (By way of contrast, Professor 

Jacob Neusner wrote to Norman Golb in 2004 that "time and again I corne 

back to your pioneering insistence ... Your akshanut [persistence] placed the 

whole scholarly world in your debt.") (Exhibit F). 

54. A chapter in Golb's book discusses the unethical purchase, in 

1991, ofphotographs of the Dead Sea Scrolls by Oxford University under 

the condition that they only be shown to scholars selected by the official 

editorial team that controlled access to the Scrolls. See Who Wrote at 

Chapter 8. Lawrence Schiffman co-edited the Encyclopedia ofthe Dead Sea 

37 See Methods of Investigation of the Dead Sea Scrolls and the Khirbet Qumran Site, at 
489 (Annals of the New York Academy of Sciences 1994). The statement was made at 
the 1992 New York Academy of Sciences conference on the Scrolls. 

38 See Avi Katzman,Anshe Harne 'arot, Haaretz, Jan. 29,1993. If anyone has 
systematically "manipulated people, material and publicity," it is Dr. Schiffman, not 
Norman Golb. 
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Scrolls, which contains a shoddy effort by M. Broshi (see supra, paragraph 

22) to belittle Golb's theory and to refute his research conclusions along 

with those of other critics of the "Qumran-sectarian" theory.39 The 

Encyclopedia o/the Dead Sea Scrolls, co-edited by Schiffman, is in fact a 

polemic from which writings of all opponents of the "Qumran-sectarian" 

theory were excluded, in violation of the objective, neutral norms applied by 

the editors of normal Encyclopedias. 

55. Lawrence Schiffman actively misrepresented Norman Golb's 

theory in various publications, falsely attributing to Golb a far-fetched view 

which Golb had explicitly rejected (namely, that the Scrolls were the 

remains of "the library of the Jerusalem Temple"); he asserted that Golb had 

argued for this far-fetched view in an "overly aggressive manner,,;40 and he 

appropriated entire portions ofGolb's actual theory without giving Golb 

appropriate credit (indeed, without giving him any credit at all). 

2. Schiffman's Plagiarism 

56. Schiffman attended two conferences held in Mogilani, in 1987 

and 1989, at which Norman Golb presented his theory. Ideas that Schiffman 

39 See, Encyclopedia of the Dead Sea Scrolls, at 750 (Lawrence H. Schiffinan & 
James C. VanderKam eds., Oxford University Press 2000) (under the rubric "The 
Qumran Community"). 

40 See,~, Lawrence Schiffman, The Significance o/the Dead Sea Scrolls, Bible Review 
25 (Oct. 1990). 
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later incorporated into his writings without giving appropriate credit to Golb 

were presented not only in articles published by Golb between 1980 and 

1990, but also in Golb's lectures at those conferences attended by 

Schiffman. (Further, there was no eccentric "Jerusalem Temple" claim in 

the text ofGolb's lectures at which Schiffman was present. Golb, of course, 

had specifically rejected that far-fetched view in his 1980 article, which any 

competent specialist in the field would have read.) 

57. Schiffman, in a magazine read by thousands of archaeology 

fans, falsely described his book Reclaiming the Dead Sea Scrolls, published 

in 1994, as "the first work ever written to explain the significance of the 

Dead Sea Scrolls for understanding the history of Judaism," and he claimed 

that the book was "unique in that the questions it asks of the Scrolls pertain 

to Judaism in its own historical and religious context, rather than to a hidden 

(or not so hidden) agenda of trying to understand the history or origins of 

Christianity. ,,41 

58. In the above-cited quotation, Schiffman accurately describes the 

basic import ofpath-breaking articles on the Dead Sea Scrolls by Norman 

Golb that appeared between 1980 and 1990. Thus, Schiffman's attribution 

41 See Lawrence Schiffman, Vermes Missed the Point, Biblical Archaeology Review, at 
20 (July/August 1995). 
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of this "first work" to himself was in fact a highly deceptive way of 

appropriating the credit due to Norman Golb for having developed, on solid 

historical, textual and archaeological grounds, a fundamentally Jewish 

perspective on the origins and contents of the Dead Sea Scrolls.42 

59. In an article published in 1990, Schiffman stated: "Beginning in 

1985 with a conference held at New York University, and continuing to the 

present, contradictions of the'official' Essene hypothesis were voiced as the 

field of learning advanced. Gradually a new consensus began to 

emerge .... ,,43 In fact, Norman Golb's publicly known opposition to the 

Essene theory began in 1970; Golb's first major work opposing the Essene 

42 The articles by Norman Golb published from 1980-1990 and treating the Dead Sea 
Scrolls as the literature of Jews of Palestine, removed from multiple libraries in Jerusalem 
during the siege and sacking of the city by the Romans in 70 A.D., are, in chronological 
order: The Problem ofOrigin and Identification ofthe Dead Sea Scrolls, 124 Proceedings 
of the American Philosophical Society 1-24 (Feb. 1980); Who Hid the Dead Sea Scrolls?, 
48 Biblical Archaeologist No.2, 68-82 (June, 1985); Who Wrote the Dead Sea Scrolls?, 
27 The Sciences No.3, 40-49 (May/June 1987); The Dead Sea Scrolls. A New 
Perspective, 58 The American Scholar No.2, 177-207 (Spring, 1989); Khirbet Qumran 
and the Manuscripts ofthe Judaean Wilderness: Observations on the Logic ofTheir 
Investigation, 49 Journal of Near Eastern Studies No.2, 103-114 (April, 1990). This list 
omits articles on the Scrolls by Golb that appeared in foreign languages during the same 
period. 

Lawrence Schiffman, The Significance ofthe Dead Sea Scrolls, Bible Review 23 
(Oct. 1990). The proceedings of Dr. Schiffman's 1985 NYU conference appeared in 
1990. 
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theory was published in 1980; and Schiffman naturally did not invite 

Norman Golb to attend the 1985 New York University conference.44 

60. In his 1994 book and other publications, Schiffman used 

several key arguments developed by Golb in articles that appeared between 

1980 and 1990, and in lectures Golb gave between 1970 and 1990 (at least 

two of which were demonstrably attended by Schiffman), without even once 

citing Golb as the source of those arguments or as the scholar who had first 

developed them. 45 

61. Prominent Israeli journalist Avi Katzman confronted Schiffman 

concerning his plagiarism of Norman Golb and his "attacks" on Golb in an 

interview reported on in one of Israel's main newspapers in 1993. 

Schiffman's unethical conduct had previously been signaled at a conference 

held at the New York Academy of Sciences, during the fall of 1992; and it 

44 Cf. Schiffman's statement, quoted supra in n. 24: "Any text that I decided I needed, if I 
worked on the politics long enough, I got." 

45 In private email correspondence with Richard Goerwitz dated May 29, 1990, 
Schiffman acknowledged that "Golb is correct that the collection represents a wide 
variety of Jewish groups." In his published writings, however, Schiffman apparently 
lacked the courage to credit Golb with having developed this idea, which Schiffman 
casually presented as his own. For details on the principal arguments ofGolb's that were 
plagiarized by Schiffman, see Who Wrote at 213-15 and 423 n. 75. 
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was again examined in Norman G01b's 1995 book Who Wrote the Dead Sea 

Scrolls.46 

62. Schiffman responded to Avi Katzman's question concerning his 

plagiarism with the defamatory assertion that there was "nothing innovative 

about Golb's theory." But see, Professor Jacob Neusner's statement that 

Golb "raised the fundamental questions and defined the shape of scholarship 

for generations to come." (Exhibit E). 

63. Schiffman has never responded in any manner to the detailed 

account of his unethical conduct presented in Norman Golb' s 1995 book. 

64. New York University has a succinct and highly pertinent 

definition of plagiarism: "Plagiarism [is] the appropriation of another's 

ideas, processes, results, or words without giving appropriate credit." New 

York University Faculty Handbook at 92, available at 

http://www.nyu.edu/osp/pdf/FacHbk200S.pdf. New York University's 

ethics handbook forbids plagiarism in the severest terms and encourages its 

anonymous denunciation.47 

46 See Avi Katzman, Anshe Harne 'arot, Haaretz, Jan. 29, 1993; Annals o/the New York 
Academy o/Sciences at 472-73 (1994); Who Wrote at 211-215,310-318,423-24. 

47 "Every member of the University ... is expected to conform to the highest standards 0/ 
honesty and integrity. Activities such as plagiarism, misrepresentation, and falsification 
of data are expressly prohibited. [ ... ] An initial report of suspected research misconduct 
should be brought to the attention of a faculty member, the Director of Undergraduate or 
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65. The American Historical Association's Standards on 

Professional Conduct (section on plagiarism) state that "all who participate 

in the community of inquiry, as amateurs or as professionals, as students or 

as established historians, have an obligation to oppose deception ... Every 

institution that employs historians ... is expected to investigate charges of 

plagiarism promptly and impartially." American Historical Association 

Website, 

http://www.historians.orgiPUBSlFreelProfessionalStandards.cfm#Plagiaris 

m (last visited Dec. 1,2009) (emphasis added). 

66. Schiffman's conduct falls squarely within the definition and 

prohibition ofplagiarism as set forth in these and other academic codes of 

conduct. 

67. New York University, in disregard of its own rigorous 

standards, failed to investigate Schiffman's conduct for fifteen years, until 

the receipt of the emails that were sent to NYU officials that the People now 

wish to criminalize.48 

Graduate Studies of the school or the Director of Compliance, either anonymously or in 
person." New York University Faculty Handbook at 76, 101. 

48 Acting discretely on the useful information contained in the emails, New York 
University obliged Schiffman to submit a written response to the allegations. Steve 
Kolowich, The Fall ofan Academic Cyberbully, The Chronicle of Higher Education, 
March 20, 2009. The terms of Schiffman's secret response, however, remain unknown. 
Defense counsel respectfully requests that this court subpoena the document in question 
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D. 	 ROBERT CARGILL WAS FALSELY PORTRAYED AS 
BOTH A VICTIM OF HARASSMENT AND AN 
IMPARTIAL INVESTIGATOR. HE IS NEITHER. 

68. In paragraphs 37-39 of the Affidavit, McKenna/Bandler infonn 

this Court that one Robert Cargill, who presents himself as a Dead Sea 

Scrolls scholar, complained of harassment. At no point do 

McKenna/Bandler set forth the content of said "harassment," much less 

probable cause that it was unlawful. In fact, the documents that were in the 

possession ofMcKenna that constitute the charged "harassment" are no 

more than criticisms of Cargill's theories, biases, and methods. They 

contain no threats, fighting words, or obscenity. They were not sent to 

Cargill; Cargill's "privacy" was in no way invaded. The failure of 

McKenna/Bandler to provide to this Court a single example of the so-called 

harassment was an egregious omission. 

69. McKenna/Bandler rely heavily on Cargill's "internet 

investigation" (Exhibit A at para. 39) as support for the warrants issued by 

this Court. So who is Robert Cargill? 

70. We can start with the fact that Robert Cargill falsely portrays 

himself as a "Dead Sea Scrolls scholar." He is not. He has never published 

from the dean of New York University, so as to assist us in our continuing investigation 
of Schiffinan's plagiarism. 
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any scholarly writing focused on the language, paleography or textual 

interpretation of the Dead Sea Scrolls.49 While Cargill's lies cannot be 

challenged in this motion, the failure of McKenna/Bandler to reasonably 

investigate Cargill's most basic qualifications cannot be considered a mere 

oversight. 

71. Cargill received a degree in Christian Ministry from Pepperdine 

University (an institution associated with the Churches of Christ), and 

worked for a year as senior manager at a company called "Christianity.com." 

He has reserved special approbation for the writings of Stephen Pfann, the 

president of the "University of the Holy Land" (a fundamentalist Christian 

educational institution which describes itself as "subscribing to the historic 

Christian faith") who, along with Lawrence Schiffman, took the liberty of 

attributing to Norman Golb a far-fetched theory that Golb had specifically 

rejected. 

72. Cargill's Ph.D. dissertation director at UCLA is another 

Christian scholar, William Schniedewind, who defends the Qumran

49 Cargill's amateurish knowledge ofHebrew is revealed on p. 27 of his published 
dissertation, where he gratuitously attempts to display his learning, but in fact ends up 
erroneously rendering the second character of the word transcribed in English as 
"mezad." See Robert Cargill, Qumran through (Real) Time: A Virtual Reconstruction of 
Qumran and the Dead Sea Scrolls (Georgia Press 2009). (Only the English transcription 
appears in the source cited by Cargill; there was no need to invent an erroneous Hebrew 
original.) Similarly, the Hebrew term for "Khirbet Qumran" is foolishly misspelled in 
the title of the Wikipedia article on that topic being controlled by Cargill. 
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sectarian theory and, possibly in violation of UCLA regulations, has been 

affiliated with the "University of the Holy Land" while at the same time 

teaching at UCLA. Cargill created a Wikipedia page on Schniedewind and 

repeatedly deleted references to Schniedewind's documented association 

with the University of the Holy Land that were inserted into that page by 

another Wikipedia contributor. 

73. Cargill has, in consonance with previous practices of the 

monopoly group, been aggressively controlling one of McKennalBandler's 

sources, the Wikipedia article on the Dead Sea Scrolls, in which the creation 

of the theory that Qumran was a Hasmonean fortress is attributed not to 

Norman Golb but, wrongfully, to another scholar who in fact described 

Qumran only as a Hasmonean "site" inhabited by the Essenes.50 

74. Cargill's Ph.D. dissertation work involved using a computer to 

generate a hypothetical 3-D reconstruction of what the Qumran site might, 

50 Ironically, the March 2, 2009 McKenna/Bandler Affidavit, notes that Wikipedia is a 
source for McKenna/Bandler, but states that Raphael Golb "has himself modified 
Wikipedia pages." Exhibit B at para. 13. The Affidavit concludes that although 
"Wikipedia is a generally reliable source of information, this Affidavit recognizes it is not 
infallible." The Court is left to conclude the "fallibility" is due to Raphael Golb and 
other members of the public. What is omitted here is that perfectly reasonable changes to 
Wikipedia pages were aggressively eliminated by Cargill and, apparently, his own sock
puppets in "edit wars" that can only have been frustrating and exhausting to anyone who 
was sucked into them, and which reduced the "reliability" of this source to a game of 
power and persistence. 
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according to the Qumran-sectarian theory, have looked like.51 He wrote a 

script to accompany a film version of this reconstruction, which was in fact 

propaganda for the Qumran-sectarian theory; and this propaganda script was 

read by docents to thousands upon thousands of visitors at the 2007 exhibit 

of the Dead Sea Scrolls held at the San Diego Natural History Museum. 

75. Cargill, on p. 45 of his dissertation, manifests his anti-Jewish 

sentiment by referring to the flight of Jews from Jerusalem during the 

famous Jewish Revolt against Rome and the brutal destruction, rape, murder, 

and sacking of the city by the Romans, merely as "Jews fleeing a political 

uprising." See Robert Cargill, Qumran through (Real) Time: A Virtual 

Reconstruction of Qumran and the Dead Sea Scrolls (Georgia Press 2009). 

(To understand the significance of the statement, imagine how Jews would 

react if someone casually described the Warsaw Ghetto revolt against the 

Nazis as "a political uprising.") Cargill draws out all the implications of the 

statement by using it in a sentence that purportedly describes the theory of 

Professor Norman Golb, a prominent and representative Jewish scholar. 

51 The film is entitled "Virtual Qumran." That such a dissertation topic should be 
approved in a department devoted to the study of"Near Eastern Languages" itself raises 
serious ethical concerns. The portions of the dissertation describing digital technology 
reveal considerable expertise in that area, but when Cargill turns to the topic of Qumran 
and the Dead Sea Scrolls, one finds a repeated recourse to dogmatic arguments rather 
than any serious analysis of the questions that Golb and other progressive scholars have 
posed over the past twenty years. 
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This is yet another instance of the intellectual anti-Semitism that has plagued 

so-called Dead Sea Scrolls "scholarship." The same statement about "Jews 

fleeing a political uprising" appears in one of the People's primary written 

sources of "information" on the Scrolls, the Wikipedia article controlled by 

Robert Cargill. 

76. The film script by Cargill (which the University of Chicago 

obtained from the San Diego Natural History Museum) included a unilateral 

"warning," on the cover-page, that it was not to be cited by anyone, and, in 

the margins, a defamatory statement by Cargill about Norman Golb, 

consisting of the attribution of the development of Golb' s theory to another 

scholar, Yizhar Hirschfeld, and apparently aimed for the consumption of 

employees and/or visitors of that museum. (Cargill further stated, at the 

same spot in the script's margin, that one of his "reasons" for wishing to 

mention Hirschfeld instead of Golb is a reason that "I never write down.") 

77. In a critique of Cargill's script, published on the University of 

Chicago website, Norman Golb exposed a series of false and misleading 

assertions contained in the script, as well as Schniedewind's involvement in 
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the project, the defamatory marginal statement, and the reference to a 


"reason" that Cargill never writes down. 52 


78. In a separate review (also published on the University of 

Chicago website) of the exhibition catalogue put out by the curator of the 

2007 San Diego Scrolls exhibit, Norman Golb exposed a series of false 

assertions contained in the biased and misleading exhibit where Cargill's 

film was shown, including other instances of intellectual anti-Semitism. 53 

79. In his dissertation (now published, but easily available to the 

People upon request even a year ago), Cargill engaged in repeated efforts to 

discredit and mischaracterize Norman Golb's research on Qumran and the 

Dead Sea Scrolls, as follows: 

a. Cargill described Norman Golb's theory ofhow the 

Scrolls came to be hidden in caves near Qumran as "far-fetched" and 

"highly unlikely." Robert Cargill, Qumran through (Real) Time: A 

Virtual Reconstruction of Qumran and the Dead Sea Scrolls, at 214 n. 

(Georgia Press 2009) [hereinafter Cargill Dissertation]. Cargill failed to 

52 Norman Golb, The So-Called 'Virtual Reality Tour' at the 2007 San Diego Scrolls 

Exhibit (Nov. 14, 2007),University of Chicago website, 

http://oi.uchicago.edulpdf/san diego virtual reality 2007.pdf. 


53 Norman Golb, The Dead Sea Scrolls as Treated in a Recently Published Catalogue 

(Oct. 22, 2007), University of Chicago website, 

http://oi.uchicago.edulpdf/dss review sandie go catalogue 2007.pdf. 
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mention the research of Israeli archaeologist Roni Reich confirming that the 

Jews in Jerusalem had access to the Qidron valley (and thus to the Dead Sea 

and Qumran) through tunnels leading out of the city, even during the Roman 

sIege. 

b. Cargill approvingly quoted the statement by Stephen 

Pfann, the president of the "University of the Holy Land," to the effect that 

Norman Golb has proposed that the Scrolls "were actually the last remains 

of the great Temple library rescued from Jerusalem." See Cargill 

Dissertation at 9. This is the same misrepresentation ofGolb's theory 

disseminated by Lawrence Schiffman. In a doctoral dissertation defended at 

the University of Cali fomi a, Cargill failed to point out that Dr. Pfann's 

statement was false. 

c. Cargill (l) wrongfully asserted that Norman Golb 

"adopted" and "altered" the earlier theory ofKarl Rengstorf (according to 

which the Scrolls were writings of Jerusalem Temple priests living in or near 

Qumran), and (2) misleadingly described Golb's theory as a mere "modified 

version" of Rengstorf' s theory which only "differs slightly" from it. See 

Cargill Dissertation at 44-45. 

d. To make this assimilation seem more credible, Cargill 

manipulated the history of scholarship and the nature of the two theories, 
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failing to inform his readers, for example, that Rengstorf believed that a 

group of "Temple priests," rather than of"Essenes," lived at Qumran. Thus, 

Cargill joined Lawrence Schiffman and the monopolists in attempting to 

deny the fundamental originality of Golb's theory. 

e. Cargill wrongfully suggested that the "theory" that 

Qumran served as a Hasmonean fortress was developed not by Norman 

Golb, but by explorers of the 19th and early 20th centuries who, in fact, had 

simply marked the site as an apparent fortress without investigating the 

period of its construction. See Cargill Dissertation at 45. 

f. In the Wikipedia article on Qumran which he has been 

controlling, Cargill falsely asserted that an Israeli archaeologist (P. Bar

Adon) had identified Qumran as a Hasmonean fortress. The archaeologist in 

question did include Qumran on a map of "sites" of the region, but in the 

article accompanying the map he only described the other sites, and not 

Qumran, as being fortresses. This twisting of a source by Cargill reveals the 

lengths to which he was willing to go in his effort to deny the originality of 

Norman Golb's contribution to scholarship. 

g. In his dissertation (at 44), Cargill misleadingly stated that 

"Golb's reasoning deals less with archaeology and more with historical and 

literary evidence." Cargill failed to inform his readers that Norman Golb 
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was the first scholar to develop a detailed, 40-page analysis of Qumran as a 

Hasmonean fortress, on the basis of the archaeology and topography of the 

site, its strategic location, evidence of a battle fought there against Roman 

troops, its ability to withstand a siege for lengthy periods of time and other 

similar evidence. See Who Wrote at Chapter 1. 

h. In his dissertation, Cargill falsely and polemically 

described the important Preliminary Report ofYitzhak Magen and Yuval 

Peleg as being "the ultimate rejection" ofNorman Golb's theory, on the 

grounds that they fail to cite Golb.54 Cargill Dissertation at 45 n.. The 

failure to cite an author does not constitute a "rejection" of his views. As 

Cargill himself was forced to admit in the same footnote, these major 

archaeologists "accept both of his [Golb's] principal conclusions, that 

Qumran was a fortress and that the scrolls originated in Jerusalem." Unlike 

the People's sources, Magen and Peleg have cordial relations with Golb and 

have never sought to misrepresent his theory or to discredit him as a scholar. 

Their basic conclusions, virtually identical to Golb's, were, moreover, 


reached on independent grounds stemming from their ten years of 


excavations at the site. 


54 As noted earlier, this is the exact same argument used by "B. Ralph" in blog comments 

attacking Norman Golb. Yet Cargill, precisely during the time he was serving as the 
People's "private informant," denied that he was B. Ralph, in blog comments posted on 
the National Post website. 
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1. In his dissertation, Cargill attempted to show that Golb's 

theory has received "little assent among other experts" by quoting a 

statement to that effect made by Philip Davies twenty years ago l.e., 

before all the research developments of the past two decades. See Cargill 

Dissertation at 45. This is hardly an honest, ethically appropriate way of 

using sources in a Ph.D. dissertation defended at the University of 

California. 

80. Thus, the People failed to observe that in the course of his effort 

to isolate and discredit Norman Golb, Cargill maliciously obfuscated the 

facts (a) that Golb, and not some other scholar, initially developed the 

fortress theory before the ten years of excavations conducted by the Magen 

and Peleg team; (b) that the decision to undertake those excavations 

manifestly resulted from the full-scale critique of the Qumran-sectarian 

theory initiated by Golb; and (c) that Golb, unlike the dogmatists and 

purveyors of lies who have been monopolizing the public presentation of the 

Scrolls, is responsive to developments in research and happy to 

appropriately credit other researchers for their important contributions.55 

55 See Golb' s remarks supporting the innovative work and research conclusions of Magen 
and Peleg, quoted by John Noble Wilford, Archaeologists Challenge Link Between Dead 
Sea Scrolls and Ancient Sect, N.Y. Times, Aug. 15,2006. 
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81. While revealing that they acted pursuant to "information" 

gathered during a "private investigation" conducted by Cargill, the People 

concealed the fact that Cargill had defamed Norman Golb, bore Professor 

Golb a particular grudge on account of his critique of the deceptive film 

script, and bore "Charles Gadda" a grudge for having exposed the 

involvement of Cargill and other religiously oriented "bible scholars" in an 

unethical scheme to defraud the public by enticing them to visit Dead Sea 

Scroll exhibits in which the current state of research on the Scrolls is 

systematically distorted.56 

Ill. 	 ARGUMENT 

DEFENDANT HAS MADE A SUBSTANTIAL, PRELIMINARY 
SHOWING THAT THE AFFIDAVITS CONTAINED MATERIALLY 
FALSE STATEMENTS AND OMISSIONS DESIGNED TO MISLEAD 
THE COURT. 

A. 	 THE PEOPLE'S AFFIDAVITS ESTABLISH THAT 
RAPHAEL GOLB HAS STANDING TO CONTEST THE 
SEARCH. 

This Court, on January 12,2009, authorized searches of various ISPs 

(Hotmail, MindSpringlEarthLink, Google/gmail, and Yahoo) for all 

56 On contacts between Schiffman and Cargill, see, ~, Steve Kolowich, The Fall ofan 
Academic Cyberbully, The Chronicle ofHigher Education, March 20, 2009 ("Mr. Cargill 
... contacted Schiffman to share his suspicions ...."); see also Lawrence H. Schiffman, 
Editorial Review, http://www.amazon.comlQumran-through-Real-Time
Reconstructionldpl1607240580/ref=sr 1 1 ?ie=UTF8&s=books&qid= 1259711664&sr=8 
:.l (Schiffman'S favorable review of Cargill's published dissertation, in which Schiffman 
refers to "the Dead Sea Scrolls sect and its occupation of Khirbet Qumran" not as a 
disputed hypothesis, but as a fact). 
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subscriber information, contents, and emails sent and received for various 

subscriber names, all of which (save one) the prosecution contends were 

accounts set up by the defendant to conceal his identity. The one account 

that is not alleged to be a false name was the raphael.g@mindspring.com 

account, which defendant has already acknowledged, in his pedigree 

information, as being his email account. A set ofwarrants issued by this 

Court dated April 16, 2009, required the same ISPs to provide complete 

access to all of the same accounts searched pursuant to the January 12, 2009 

warrants, in addition to various new accounts. 

An individual has a legitimate expectation of privacy in information 

given to, transmitted through, or stored by an ISP. Most of the litigation 

regarding the contours of the "reasonable expectation ofprivacy" with 

respect to accounts maintained by ISPs has taken place in the federal courts. 

In Warshak v. United States, 490 F.3d 455 (6th Cir. 2007)57, vacated en banc 

on other grounds, 532 F.3d 521 (6th Cir. 2008), the Sixth Circuit directly 

faced the question of "whether an email user maintains a reasonable 

expectation of privacy in his emails vis-a-vis the party who is subject to 

compelled disclosure-in this instance, the ISPs." Id. at 469. The Warshak 

57 Warshak is discussed at length because some consider it to be the "Katz" of electronic 
communications. See, ~ Warshak v. United States: The Katz For Electronic 
Communications, 23 Berkeley Tech. L.J. 723 (2008). 
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court noted that the mere fact that the third-party intermediary, the ISP, can 

access the information does not change the fact that an email user has a 

reasonable expectation of privacy as against the government. Id. at 469. 

Were it otherwise, the contents of telephone conversations would be outside 

the ambit of Fourth Amendment protection, because the telephone provider 

has the ability to monitor the calls. Id. Relying on both Katz v. United 

States, 389 U.S. 347 (1967) and Smith v. Maryland, 442 U.S. 735 (1979), 

the Warshak court held: 

Like telephone conversations, simply because the phone company or 
the ISP could access the content of emails and phone calls, the 
privacy expectation in the content of either is not diminished, because 
there is a societal expectation that the ISP or the phone company will 
not do so as a matter of course. 

490 F.3d at 471 (emphasis in original). The Warshak court agreed with the 

lower court that "individuals maintain a reasonable expectation of privacy in 

emails that are stored with, or sent or received through a commercial ISP." 

Id. at 473. Just recently, the United States District Court for the Eastern 

District of New York has come to the same conclusion, relying on the same 

analysis. See In re U.S. for Orders (1) Authorizing the Use of Pen Registers 

and Trap and Trace Devices, 515 F.Supp.2d 325 (E.D.N.Y. 2007). Although 

the federal courts have divided over whether all information submitted to an 

ISP is protected, the "envelope vs. letter" debate, all decisions known to 
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counsel have held that the sender has a reasonable expectation ofprivacy in 

the contents of emails he sends via an ISP. 

The New York Courts have not addressed this issue directly, but in 

People v. Kramer, 92 N.Y.2d 529 (Ct. App. 1998), the New York Court of 

Appeals provided greater protection for electronic communications than was 

then existent in federal law. In Kramer, the court held that all persons who 

became identifiable targets of the investigation by virtue ofpen registers and 

trap and trace devices placed on the telephone lines of others had standing as 

aggrieved persons pursuant to N.Y.C.P.L. §710.20 to maintain a motion to 

suppress. That those individuals were not originally named in the warrant, 

and were not known to law enforcement prior to the interceptions of the 

telephone numbers, did not alter their status as "aggrieved persons." 

Presciently, the Kramer court noted: "indeterminacy of sophisticated 

technologies should not be allowed to pull the rug from under statutory 

standing for individuals to shed judicial light onto the law enforcement 

methods as they affect targeted persons." Id. at 541-542. 

The purported evidence that these accounts were, in fact, created and 

maintained by Raphael Golb is found in the Affidavits submitted in support 

of the search warrants. See,~, People v. Wesley, 73 N.Y.2d 351 (Ct. App. 
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1989) (Defendant may rely upon the People's evidence to establish 

standing). The April 16, 2009 McKennaiBandler Affidavit states: 

The review and analysis of multiple records obtained from email 
providers and other record sources, and interviews of witnesses, 
reveal that a single individual, Raphael Golb, created and operated the 
dozens of email accounts that have been referenced in this affidavit. .. 
Despite Raphael Golb's attempts to remain anonymous regarding his 
Dead Sea Scrolls internet activity, the email accounts can be linked to 
him. 

Exhibit C at para. 52. In the paragraphs that follow, the McKennalBandler 

Affidavit of April 16, 2009 provides the specific, factual support for this 

averment. Id. at paras. 53-71. Other averments establishing defendant's 

reasonable expectation of privacy are found in the March 2, 2009 Affidavit 

(Exhibit B) at paras. 8, 15, and the January 12,2009 Affidavit (Exhibit A) at 

paras. 37-39. 

The March 2, 2009 warrant authorized a search of 206 Thompson 

Street, Apartment 12 and seizure of electronic information found therein. 

The March 2, 2009 warrant authorized the search of the defendant's home. 

It is undisputed that defendant resides at 206 Thompson Street, Apartment 

12. The defendant himself acknowledged his residency there in his 

"pedigree information" supplied to arresting officers. The Affidavit of 

March 2, 2009 provides numerous, specific sworn allegations of fact 

establishing this address as defendant's apartment. See,~, Exhibit Bat 
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paras. 63-71. The defendant clearly has a reasonable expectation of privacy 

in his own home, as well as in his books, papers, and data storage devices 

located there. 

Defendant has made the requisite showing of standing for this motion 

to proceed. 58 

B. 	 DEFENDANT HAS MADE THE REQUISITE 
PRELIMINARY SHOWING. 

In Franks v. Delaware, 438 U.S. 154 (1978), the Supreme Court held 

that "where the defendant makes a substantial preliminary showing that a 

false statement knowingly and intentionally, or with reckless disregard for 

the truth, was included by the affiant in the warrant affidavit, and if the 

alleged false statement is necessary to the finding of probable cause, the 

Fourth Amendment requires that a hearing be held at the defendant's 

request." Id. at 155. At the hearing, the defendant bears the burden of 

proving the false statement was intentionally or recklessly made by a 

preponderance of the evidence. Id. at 171-72. 

58 As counsel predicted in his letter of October 6, 2009, the search warrant affidavits 
(which had been withheld by the prosecution because of the claim that defendant lacked 
standing), more than adequately establish defendant's standing. Should the prosecution 
continue to argue standing, however, it is respectfully requested that this Court release 
those portions of the grand jury minutes that refer to defendant's establishment and 
control of these accounts. Indeed, the Summary of Charges supplied by the District 
Attorney's Office as a Bill of Particulars describes the criminal conduct alleged in counts 
4,5,21,22,23,41,42,43,44,49 and 50 as "Created email account [insert name]". 
Presumably, some evidence was submitted to the grand jury indicating that these 
allegations were true. 
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Well before Franks, the courts of the State of New York, relying on 

New York State constitutional protections, held that "a defendant is entitled 

to a hearing in which he may challenge the truthfulness of the allegations in 

the affidavit ...." People v. Slaughter, 37 N.Y.2d 596, 600 eCl. App. 1975), 

citing People v. Solimine, 18 N.Y.2d 477 (CL App. 1966). See also, People 

v. Alfinito, 16 N.Y.2d 181 eCL App. 1965). The moving party must do what 

defendant has done here, i.e., "point out specifically the portion of the 

warrant affidavit that is claimed to be false ... accompanied by a statement 

of supporting reasons." Franks, 438 U.S. at 171. 

Since Franks, both New York and federal courts have held that not 

only false statements by the affiant distort the court's Fourth Amendment 

function as a neutral and detached magistrate; material omissions in an 

affidavit can also be the subject of a motion to suppress. "Franks protects 

against omissions that are designed to mislead, or that are made in reckless 

disregard of whether they would mislead, the magistrate."s9 United States v. 

Awadallah, 349 F.3d 42, 69, (2d Cir. 2003), quoting United States v. 

Colkley, 899 F.2d 297,300-301 (4th Cir. 1990). 

59 Movant is cognizant that this Court is also the court that issued the warrant. The 
Franks test is an objective one; whether false or misleading statements were intentionally 
or recklessly included, not whether the court was actually misled by them. Franks, 438 
U.S. at 155-156. 
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This is not a case where the affiant made one false statement, or a 

single omission. The entire Affidavit was crafted in a fashion designed to 

mislead the Court into finding that a vigorous, on-line academic debate was 

a form of criminal activity. Nor were these affidavits drafted in the haste of 

an ordinary criminal investigation. Months before Investigator McKenna 

began drafting the January 16, 2009 affidavit, subpoenas had been issued to 

ISPs and an elaborate, large-scale investigation had been undertaken. The 

final warrant in this case was drafted some three months after the original 

warrant was sought. 

The affiant omitted basic facts related to common internet practices, 

general information about how millions of people create internet addresses, 

and specific information about the email addresses in question that would 

have demonstrated that there was no actual "criminal impersonation" of real 

people taking place. The affiant provided a materially misleading account of 

scholarship related to the Dead Sea Scrolls, in an effort to portray Norman 

Golb as an isolated, crackpot conspiracy theorist, as opposed to a 

mainstream scholar whose views are increasingly accepted in the world of 

Dead Sea Scrolls scholarship. The affiant failed to inform the Court that his 

source for these representations was Lawrence Schiffman, a complainant in 

the case and one of the major disputants in the controversy. It is "not good 
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practice and good procedure to have someone swear to an affidavit who had 

absolutely no personal knowledge of the facts." United States v. Trzaska, 

111 F.3d 1019, 1028 (2d Cir. 1997) (after Franks hearing, district court 

concluded false statements and omissions were not made with reckless 

disregard for the truth). 

The affiant provided a materially misleading representation of the 

background and practices of Schiffman, and failed utterly to inform the 

Court that the "harassment" Schiffman complained of was based on the fact 

that Schiffman had, indeed, committed plagiarism. The affiant also failed to 

indicate that an organizational relationship existed between the District 

Attorney ofNew York County (the affiant's employer) and Schiffman. The 

affiant also omitted material information about the Robert Cargill complaint, 

including Cargill's own role in the controversy, Cargill's abhorrent attacks 

on Norman Golb, and the fact that the "harassment" Cargill complained of 

was simply academic criticism of his work, views, and "there' s-a-third

reason-but-I-never-write-it-down" research practices. The affiant failed to 

inform the Court that both Schiffman and Cargill were in fact participants in 

a larger effort to suppress and distort the views of Norman Golb and others 

with whom they disagreed, and that the "harassment" in question was a 

public denunciation of this fact. Failure to include facts that would have cast 
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serious doubt on the trustworthiness of the infonnant constitutes a pattern of 

misleading omissions; the Affidavit "may have seriously understated the 

factors that would call into question [the infonnant's] reliability .... " United 

States v. Levasseur, 816 F.2d 37,44 (2d Cir. 1987). 

All of the facts set forth in the Statement ofFacts were either known 

to the affiant or could, with reasonable diligence, have become known to 

him. The omissions in the Affidavit were so systematic and pervasive as to 

refute any notion ofsimple mistake or negligence; they bespeak a deliberate 

or reckless attempt to convince this Court that criminality existed where 

there was none. The omissions were designed to mislead this Court into 

laying its judicial seal of approval upon the continuing, though increasingly 

futile, effort by Schiffman, Cargill and the other associates of the monopoly 

to prevent the further erosion of their already largely discredited theory as to 

the origin of the Dead Sea Scrolls. This Court makes an unlikely King 

Canute and should not countenance deceptions designed to have this Court 

act the part. 
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IV. CONCLUSION 

For the forgoing reasons, this Court should grant defendant's motion 

to suppress, or, in the alternative, grant a Franks/Alfinito hearing thereon. 

DATED: 	 New York, New York 
December 2, 2009 

Respectfully submitted, 

//'2~?;r----
. 	 Ronald L. Kuby 

Lea Spiess 
Law Office ofRonald L. Kuby 
119 West 23rd Street, Suite 900 
New York, NY 10011 
(212) 529-0644 
(212) 529-0644 (fax) 

David Breitbart, Esq. 
The Law Offices of David Breitbart 
470 Park A venue South, 10th fl. north 
New York, NY 10016 
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