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MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS COUNTS 1, 2, 4-39, 41-47, 49 & 50

I.

INTRODUCTION
This Memorandum of Law is submitted in support of defendant's

motion to dismiss the above-enumerated counts. The documents and
communications that constitute the offense conduct for Counts 3, 40, and 48
have not yet been provided to the defense. The defense therefore reserves
the right to move against those Counts at the appropriate time. 1
The multiplicity, duplicity, and redundancy of the charges herein
should not obscure the fact that each of the 47 counts that are the subject of

I The People have indicated that these documents will be provided following this Court's
decision on the People's Motion for a Protective Order, filed on October 19,2009 and
returnable on November 4, 2009. On October 9, 2009, the People served upon the
defense the documents on which the instant motion is based.

1

this motion have, as a material element, an intent to "defraud" or "deceive,"
or an intent to "injure" another. The People have stated that the object of the
alleged "fraud" and deception was to influence an academic debate over the
origin of the Dead Sea Scrolls. The alleged intended "injury" was, at its
most sinister, an attempt to damage the academic reputation of Lawrence
Schiffman, one of the public disputants in an academic controversy.
Influencing an academic debate and challenging the integrity of those with
whom you disagree cannot be criminalized consistent with the First
Amendment to the Constitution of the United States and Article I, Section 8
of the Constitution of the State of New York. Since the object of the alleged
"fraud" here is perfectly legal, and since it is not a crime in New York to
damage someone's reputation, that defendant allegedly adopted different
identities to carry out legal acts cannot, and does not, render those acts

. . 12
cnmma.
A.

THE DEAD SEA SCROLLS CONTROVERSY.

The present case involves a debate about certain practices in the field
of Dead Sea Scrolls research. The Dead Sea Scrolls are themselves at the
2 As will be explicated at greater length, this is not merely counsel's ipse dixit. The
People acknowledge that the mere act of opening an email account under a different
name, even the name of a real person, without more, is not a crime. Nor is the act of
sending an email from such an account. The "more" alleged here, under the particular
statutes which defendant is charged, is intent to defraud or injure another. Since
influencing an academic debate and attempting to cause reputational injury to another are
not legally cognizable in the criminal law, the prosecution must fail.

2

center of one of the great and most enduring academic debates in recent
centuries. They have continuously generated heated dispute and controversy.
For forty years they were hoarded by a monopoly of scholars originally
appointed by the Jordanian government, from which Jewish researchers
were rigorously excluded. The monopoly group treated the Scrolls as the
writings of a small, radical, proto-Christian sect, the Essenes, imagined to
have been living in the desert site known as Khirbet Qumran, at a certain
distance from the caves where the Scrolls were discovered. This theory, the
"Qumran-sectarian" theory, and its variants quickly became a dogma, to
which anyone associated or allied with the group
some Jewish scholars who were admitted to it

including, ultimately,
has always adhered.

Various groups of Evangelical Christians, anxious to claim the Dead Sea
Scrolls as part of the pre-Christian patrimony (the Essenes being a radically
"pure" Jewish group to which, according to occasional speCUlation, the
personage known as John the Baptist may have belonged), have weighed in
heavily, with invective and financing, on behalf of the Qumran-sectarian
theory. Robert Cargill, the People's original and primary source of
"information," is closely associated with the most vociferous evangelical
Christian Scrolls scholars. 3

3

Cargill received a degree

III

Christian ministry from Pepperdine University, an

3

Since 1970, Professor Norman Golb of the University of Chicago,
who is Raphael Golb's father and one of the world's leading authorities on
ancient Hebrew manuscripts, has been systematically disputing the Qumransectarian theory in a series of articles, books and lectures. Norman Golb's
opposition to the traditional theory, and his conclusion that the Scrolls are
the remains of Jerusalem libraries, hidden during the siege and sacking of
the city by the Romans in 70 A.D., was (and continues to be) widely
reported on in the press. Defenders of the traditional Qumran-sectarian
theory initially attempted to ignore Norman Golb' s findings, but already
during the 1980's, some of them began suggesting that Norman Golb was
"harassing" them by publishing his critiques of their theory, or that he had
criticized the theory in an "overly aggressive manner.,,4 This suggestion was

institution associated with the Churches of Christ, and then worked for a year as senior
manager at a company called "Christianity. com." At UCLA, Cargill's Ph.D. advisor was
Dr. William Schniedewind, who has been associated with the University of the Holy
Land, a Christian educational institution, while at the same time teaching at UCLA (this
may be a violation of UCLA regulations). Most members of the Dead Sea Scrolls
monopoly are conservative Christians. Norman Golb, generally considered the most
important opponent of that group, is a Jewish historian of secular persuasion. He has
criticized the "Christo logy" that permeates much Scrolls scholarship. See, ~, Norman
Golb, Take Claims about Dead Sea Scrolls with a Grain of Salt, The Jewish Daily
Forward, April 13, 2007, available at htip:llwww.forward.comlarticlesIl0497/. Lawrence
Schiffinan, while long associated with activities of the group, is an orthodox rabbi.
4 This "overly aggressive" statement appeared in writings by Lawrence Schiffinan, the
complainant in this case. Schiffman repeated the statement to at least one reporter
following Raphael Golb's arrest, but when speaking with the Chronicle of Higher
Education he apparently took a different approach and described Norman Golb as
"congenial." Commenting on Raphael's arrest, Tzvee Zahavy, a rabbi and professor at

4

accompanied by widely reported defamatory statements, including the
assertion by Magen Broshi, director of the Shrine of the Book museum in
Jerusalem, that Norman Golb was a "revolting polemist, an opinionated
trouble-maker" who had "filled the world with his filth," and of whom "we
will be free ... when he dies." (Haaretz, October 4, 1991.) During the
1990's, attacks on Norman Golb began to appear on the internet, and have
continued unabated until today.5
Members of the Scrolls monopoly group and their allies have
traditionally sought to portray Norman Golb as an isolated, eccentric "voice
in the desert," but these efforts have been belied by an increasing
polarization in scholarship over the past decade, with a series of major
Fairleigh Dickinson University, wrote: "This sad [New York] Times story must be
incorrect. If indeed Schiffinan discovered Golb was impersonating him, I am sure that he
would have called Golb and his father and demanded that he stop the charade. That's how
things are done within a civilized community." See Bible Review, Oct. 1990, pp. 19 ff., at
26; Steve Kolowich, The Fall ofan Academic Cyberbully, Chronicle of Higher
Education, (March 20, 2009); Tzvce.blog, Times Reports That Professor Larry
Schiffman's Complaint Lead Directly to the Arrest of Raphael Golb,
http://www.jewishblogging.comlblog.php?bid=182723.
5 Many of these hostile comments have been authored by Dr. Stephen Goranson, an
employee in "stacks maintenance" at the Duke University library. Goranson's comments
usually include a Duke email address or a link to a website provided to him by Duke
University, but never state his position as a library employee. The false impression is
thus created that he holds an academic position at Duke. Other hostile comments have
been authored by Jeffrey Gibson, an actor and adjunct humanities teacher in Chicago who
owns several websites focused on Christian history. For a compilation of other Dead Sea
Scrolls internet blogger names and speculation about the identity of their authors, see the
website created by Geoff Hudson entitled "Aliases of Jeffery Gibson." Ironically, it
appears that Gibson, as well as Robert Cargill, have adopted multiple aliases in an
attempt to influence the very academic debate that is charged herein.

5

Israeli and European archaeologists coming to support Norman Golb's non
sectarian "Jerusalem theory" or versions thereof. These scholars, however,
like Norman Golb himself, have, in violation of basic principles of freedom
of inquiry and open debate, been excluded from participating in international
conferences and museum exhibits on the Scrolls, which for the past fifteen
years have been largely controlled by members or students of the original
monopoly and their allies. Distinguished archaeologist Yitzhak Magen of
the Israel Antiquities Authority, who is the director of all archaeological digs
in the West Bank and yet one of the excluded scholars, has referred to the
monopoly group as a "guild with money and conferences."
B.

6

ALLEGATIONS OF PLAGIARISM AND OTHER
UNETHICAL CONDUCT COMMITTED BY LAWRENCE
SCHIFFMAN.

Published allegations that Schiffinan plagiarized Norman Golb,
intentionally misrepresented his theory of Scroll origins, and attempted to
discredit him using other dishonest means first began to surface in the Israeli
newspaper Haaretz in 1993. (Haaretz, January 29, 1993 [interview with
The Dead Sea Scrolls "monopoly," in the original sense, referred to the physical
monopolization of the Scrolls by the group of Christian scholars appointed by the
Jordanian government. Jews were systematically excluded from this group until the early
1980's. By extension, however, the term "monopoly" is appropriately applied to the
intellectual heirs and allies of that group, i.e., those scholars who continue to represent
themselves as the authoritative voice on the origins of the Scrolls, and who continue to
use museum exhibits, "documentaries" and conferences to propagandize the theory
created by the original monopolists, systematically excluding all opponents of that theory
from participating or from being heard in these events.
6

6

Schiffman by Avi Katzman].) In response to a direct allegation of
plagiarism put to him by the distinguished Israeli journalist A vi Katzman,
Schiffman merely stated that "there is nothing original in Norman Golb's
theory... He can say what he wants. Does he think he wrote the Bible?" Id.
Yet during the same general period, in his own writings, Schiffman actively
misrepresented Norman Golb's theory, attributing to him a far-fetched view
(to wit, that the Scrolls were the writings of Temple priests) that Norman
Golb had explicitly rejected from the outset. 7 Schiffman was also (albeit
more discreetly) accused of plagiarism in the 1994 proceedings of a
conference on the Scrolls held at the New York Academy of Sciences in
1992 (Annals ofthe New York Academy ofSciences (1994), 472-73); and in

Norman Golb's Who Wrote the Dead Sea Scrolls? (Simon & Schuster,
1995), pp. 213-215, 423 n. 75. 8
Despite NYU's own regulations, Schiffman's unethical conduct was
never investigated at the University, but after the publication of online
Accepting Norman Golb's actual theory requires concomitant acceptance ofthe
proposition that libraries in ancient Jerusalem included works that opposed conventional
Jewish thinking. Thus, if Norman Golb's theory is correct, Jewish thought in the Holy
City was a good deal more diverse than many modem orthodox individuals would like to
believe. While plagiarizing a number ofNorman Golb's key ideas and arguments,
Schiffman has always refrained from discussing Jerusalem as the evident point of origin
of such a massive and heterogeneous collection of texts.
7

8 A summary of Schiffman's plagiarism, with citations, is attached hereto as Exhibit A.
For purposes of this Memorandum, it is sufficient to note that these allegations have been
widely debated.

7

articles exposing his plagiarism in July 2008 (allegedly authored by Raphael
Golb), and after several NYU faculty members and graduate students
received mock emails in which Schiffman allegedly confessed to having
plagiarized Norman Golb (also allegedly authored by Raphael Golb),
Schiffman was obliged to submit a statement to NYU authorities. The
contents of this statement remain unknown, but the Chronicle ofHigher

Education quotes Schiffman as saying that "no one ever seriously believed"
he had committed plagiarism. (See Steve Kolowich, The Fall ofan

Academic Cyberbully, Chronicle of Higher Education, (March 20,2009.))
Thus, the question of whether Schiffman plagiarized Norman Golb's
work was one which bubbled through academia and the public domain for a
full generation prior to Raphael Golb's alleged emails. Moreover, charges
of plagiarism are not uncommon in the small world of Scrolls scholars and
their less-scholarly champions. For example, at the 1992 Academy of
Sciences conference, Schiffman himself, along with other members of the
monopoly, orchestrated a press campaign against a book authored by
Norman Golb's graduate student Dr. Michael Wise, claiming that its
bibliography was inadequate and that it contained plagiarism because it did
not cite the unpublished work of members of the monopoly group who had
been hoarding the manuscripts translated by Wise. (Annals ofthe New York
8

Academy a/Sciences (1994),463-67.) During a hostile exchange at the
conference, Schiffman stated: "If you embarrass someone in public, even if
you have to do so, even if it is the right thing to do so, you still have to
repent, which I will have to do. So, I would say to you that to my mind
what's happening here is a tragedy." (Id. 488.) Professor Robert Eisenman
of Cali fomi a State University then stated: "Dr. Schiffman, you willfully,
with these other scholars, sent out this letter to various representatives of the
press, and there is no excuse for a scholar to do such a thing ... I am shocked
and amazed by it. And, of course, we want to have friendly relations, but we
have to do it on [a] basis of truth. There was no reason for such a
statement." (Id. 489). In his Haaretz interview with Avi Katzman,
Schiffman admitted that he "benefited financially" from his attacks on Wise
and other scholars. Following the attacks, Dr. Wise was thereafter denied
tenure at the University of Chicago, and now teaches at Northwestern
College in St. Paul, Minnesota.
C.

ROBERT CARGILL AND THE CHARLES GADDA BLOGS.

As set forth in the Affidavits filed in support of the search warrants,
the instant investigation was triggered by Robert Cargill's "investigation"
into the actual identity of one "Charles Gadda," one of the more prolific
bloggers supporting the Jerusalem libraries theory and critiquing the
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continuing exclusion of this theory from exhibits of the Scrolls. Cargill
published his investigatory material in the form of an online article entitled
"Who is Charles Gadda?" The People maintain that Gadda is another
Raphael Golb alter-ego, or "sock puppet.,,9
Cargill, like Schiffman, is associated with the group of Qumransectarian scholars. Cargill's published Ph.D. dissertation includes a series of
mendacious statements designed to discredit Norman Golb. During recent
years, Norman Golb has published, on the University of Chicago website, a
series of scholarly critiques of several museum exhibits, including a review
of a film script prepared by Cargill and read to thousands of visitors at the
2007 San Diego Natural History Museum exhibit. In February 2009, Cargill
sent emails to the University of Chicago demanding that Professor Golb's
review be taken down on the ground that Cargill did not give permission to
cite his film script; the University refused to do so because Professor Golb's
citations are protected by the doctrine of fair use and by the basic principle
of academic freedom. Instead, the University encouraged Mr. Cargill to

A "sock puppet" is an online identity created to hide the true identity of the blogger or
commenter. 11 is a commonplace internet practice frequently employed to engage in the
conduct here alleged to be criminal: creating a false impression of a broader consensus.
Wikipedia, Sockpuppet, http://en.wikipedia.orglwikillnternet _sock-'Puppet
(last visited Oct. 30,2009) http://en.wikipedia.org/wikilInternet _sock-'Puppet.
9
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openly respond to Professor Golb's critiques, encouraging scholarly debate
as opposed to legal threats which would stifle commentary.
The exclusion of the Jerusalem libraries theory from museum
presentations has, in recent years, also roiled the academic community.
Since 2007, anonymous internet bloggers have attacked supporters of the
Jerusalem theory. Angry exchanges about this affair, between all sorts of
individuals (some of whom are known, but many of whom are anonymous
or unidentifiable), have appeared on various web-sites since 2007.
Statements appearing on Wikipedia, Now Public and other sites, signed
variously by "Miahleh," "Thesultan," "B. Ralph," and other similar aliases,
have accused Norman Golb of orchestrating a "campaign" of blogs and
emails critical of the museum exhibits. These statements have sought to
characterize such blogs and emails as illegitimate on the basis that their
alleged "author" is unidentifiable but somehow connected with Norman
Golb, because "he" argues that Norman Golb's views have been
inappropriately downplayed and excluded in the exhibits. lo These bloggers
marshaled their legion of sock puppets to engage in intellectual combat with
the sock puppets allegedly created by Raphael Golb and others. The result
10 See,~, the November 2008 letter to the National Post by Michael Hager, the director
of the San Diego museum, complaining of "untraceable emails" and of the "controversy
ignited in our museum by Norman Golb."
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was a series of freewheeling exchanges in cyberspace resembling the
dueling of talk radio hosts who happen to have spent much of their lives
studying the Dead Sea Scrolls. Attached hereto as Exhibit B are downloads
of a sample of these online exchanges, replete with the allegations that
various bloggers are sock puppets, and the alleged sock puppets themselves
complaining that other bloggers are sock puppets. It is, to be sure, a peculiar
way to spend one's time, but it is part of the nature ofintemet debate.
D.

THE EMAILS THAT FORM THE BASIS OF THE
CHARGES HEREIN.

The People have provided the emails that form the basis of the
charges that are challenged in this motion. Proceeding chronologically, the
first is an email dated 20 July 2008 in the name of Frank Cross,tl with the
email addressasfrank.cross2@gmail.com.Itis sent to a redacted recipient
and decries the fact that "Bart," who is not otherwise named, "has gone and
put his foot in his mouth again." "Frank Cross" inquires whether we are
going to have to "take on the Jewish Museum," based upon the contents of
two online articles to which the email provides a link. Exhibit C. The act of

11 A basic national phone book search brings up 168 Frank Crosses. Apart from the mere
fact of using this common name, the email did not purport to originate from Dr. Frank
Moore Cross, a Dead Sea Scrolls scholar of Harvard University.
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opening the "frank.cross.2" account and sending the email is charged in
Counts 43-47.
The next emails involve an account set up, allegedly by defendant
Raphael Golb, as larry.schiffman@gmail.com. The purported writer,
"Lawrence Schiffman," sent a series of emails on August 4, 2008,
confessing to a "minor failing of mine that dates back almost fifteen years
ago." The author of the email instructs the recipients not to mention the
name of a certain "scholar," and requests that the recipients try to prevent a
certain "article" from coming to the attention of Schiffman's students. The
writer exclaims: "This is my career at stake." The emails helpfully provide a
link to the article in question, which is a devastating and painstakingly
crafted analysis of Schiffman's plagiarism and misrepresentation of Norman
Golb. The article was authored by a "Peter Kauffinan," who is alleged to be
another alias of Raphael Golb. These emails were sent to graduate students
ofSchiffinan's. Exhibit D. A similar email was sent to NYU's Dean
Stimpson and Provost McLaughlin, on August 5, 2008, inquiring what
action the writer could take to counter the charges. Exhibit E, F. Another
was sent to several of Schiffman's colleagues, also on August 5, 2008.
Exhibit G. Lastly, on August 6, the "confession" email was sent as part of
an email string to NYUnews.com; this one contained the statement of Pierre
13

Hohenberg, the Senior Vice-President for Research, informing Schiffman
that the "allegation against [him]" has been referred to Dean Richard Foley.
Exhibit H. The article referenced in the link is attached hereto as Exhibit 1.
The opening of this account, and the sending of these emails, is the conduct
charged in Counts 1, 2, 4-20.
On November 22, 2008, the defendant allegedly used an account set
up in the name seidel.jonathan@gmail.com to send an email to the Board of
Trustees of the Royal Ontario Museum (ROM). In that letter, the author,
"Jonathan Seidel,,,12 referenced and provided links to over a dozen articles
dealing with the controversy over the two theories, and explained that the
public "has a right to know" about the controversy. Exhibit J. The opening
of this account and sending this email is charged in Counts 21-27.
On November 24,2008, a similar email was sent to the curator of the
ROM exhibit, Dr. Risa Kohn. It was similarly polite and inquisitive in tone.
Exhibit K. It contained a link to only one article, which has no author, but is

A basic national phone book search brings up 119 Jonathan Seidels. One of them is a
Conservative Rabbi in Oregon who appears to specialize in a sort of "new age" Judaism.
He is not a Dead Sea Scrolls scholar. Outside of the use of the name, nothing in the
email purports to originate from him. Raphael Golb's alleged use of this name seems to
be no more than picking a Jewish-sounding name. Not surprisingly, if one picks a name
that sounds Jewish, chances are good that there are a number of real Jews who have that
name and at least one of them has studied something to do with Judaism. Presumably,
more is required to sustain the "real person" requirement of § 190.25 than the use of a
name which, by virtue of its commonality, is the name of many real people.
12
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entitled "Michael Hager defends Embattled Curator." That article, Exhibit
L, contains a critique of one Michael Hager's critique of Norman Golb's
criticism of the San Diego Dead Sea Scrolls exhibit. The sending of this
email is charged in Counts 28-31.
On November 24, 2008, again using the seidel.jonathan@gmail.com
account, the author, one "John S.," sent an email to numerous redacted
recipients referencing the Michael Hager article and an article in Le Monde.
In this email, the "John S." persona seems to be attacking Norman Golb, and
seeks the help of the recipients in combating Norman Golb's theories and
those who support him. Exhibit M. The sending of this email is charged in
Counts 32-35.
The final email was sent on December 6,2008. Again using the
seidel.jonathan@gmail.com account, the author, "Jonathan Seidel" sent an
email to numerous redacted recipients, presumably members of the
referenced "ANE2" forum, urging them to contact something called the
BAR forum and condemn Norman Golb, referring to Golb's writings as "the
continuing filth from Chicago." The email praises the stance taken by Dr.
Stephen Goranson and his "courage." Exhibit N. The sending of this email
is charged in Counts 36-39.
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Lastly, defendant is charged with identity theft in the second degree
(Count 41) and criminal impersonation in the second degree (Count 42), for
the act of creating a "gmail" account in the name steve.goranson@
gmai1.com. The defendant is not alleged to have sent any emails from that
account. Similarly, in Counts 49 and 50, the defendant faces the same
charges for opening an account in the name of gibson.jeffrey2@gmai1.com,
although no emails are sent from that address.
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ARGUMENT

I.

ATTEMPTING TO INFLUENCE AN ACADEMIC DEBATE IS
NOT A LEGALLY COGNIZABLE FRAUD OR BENEFIT.
ATTEMPTING TO INJURE THE REPUTATION OF AN
ACADEMIC OPPONENT IS NOT A LEGALLY CONGIZABLE
INJURY. THE FIRST AMENDMENT AND ARTICLE I,
SECTION 8 OF THE NEW YORK STATE CONSTITUTION
PREVENT THE CRIMINALIZATION OF SUCH SPEECH
AND THE STATUTES THEMSELVES HAVE NEVER BEEN
EXTENDED TO REACH SUCH SPEECH.
A.

THE MEANS ALLEGEDLY USED BY DEFENDANT,
ADOPTING IDENTITIES OF REAL PEOPLE AND
SENDING EMAILS IN THOSE NAMES, CAN ONLY BE
CRIMINALIZED IF COMMITTED WITH THE INTENT TO
CAUSE LEGALLY COGNIZABLE FRAUD OR INJURY.

"It's very easy to open an account using any name you want on the
internet. There's nothing necessarily wrong with that. But when you
start using another's person's true identity for some purpose, you're
crossing the line into a possible identity theft crime or impersonation
crime. '"
-- ADA Antonia Merzon
at the press conference announcing defendant's arrest
John Eligon, Identity-Theft Arrest in Dispute Over Dead Sea Scrolls,
N.Y. Times, March 5, 2009

The People properly concede that the mere act of opening an email
account under an assumed name, even the name of a real person, is not a
crime. 13 Moreover, sending an email from such an account, or posting a

13 Although in that case ADA Merzon's statements would seem to require dismissal of
Counts 41,42,49, and 50.

17

blog or blog comment under an internet alias, without more, is not a crime. 14
The "more" that transforms the lawful act into an unlawful one is when it is
committed with an intent to "defraud," obtain a "benefit," or "injure."
Every count that is the subject of this motion requires proof that defendant
acted with one of these intents, although they are worded somewhat
differently. 15 Criminal impersonation requires proof that defendant acted
"with intent to obtain a benefit or to injure or defraud another." N.Y. Penal
L. § 190.25(1). Identity theft in the third degree requires proof that the

defendant acted "with intent to defraud," as does identity theft in the second
degree. N.Y. Penal L. §§190.78, 190.79. Forgery requires acting with
"intent to defraud, deceive or injure another." N.Y. Penal L. § 170.05. As
the Court of Appeals has held, adopting an alias or "nom de plume" is not
illegal per se; it only becomes so when it is accompanied by fraudulent
design. People v. Briggins, 50 N.Y.2d 302,307 (Ct. App. 1980). See also,
McIntyre v. Ohio Elections Com'n, 514 U.S. 334, 357(1995)("Anonymity is
a shield from the tyranny of the majority .... It thus exemplifies the purpose
In the affidavit used to obtain search warrants in this investigation from this Court,
Investigator McKenna averred that the "use of multiple internet aliases to conduct a
discourse would be an example of internet 'sockpuppetry.' This affidavit does not imply
that use of such aliases, by itself, constitutes a criminal offense. E.g., Affidavit of Senior
Investigator Patrick McKenna, March 2,2009, para. 24, fn. 7. The fact that McKenna
was speaking ex cathedra for the District Attorney's office is evinced by ADA Bandler's
signature on the same affidavit.
14

15

The statutes obviously require other elements to be proved as well.
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behind the Bill of Rights, and of the First Amendment in particular: to
protect unpopular individuals from retaliation ... at the hand of an intolerant
society.")
Thus, it is axiomatic that if the impersonator intended to achieve an
object that is not legally cognizable as a "fraud," "benefit," or "injury," there
can be no prosecution under any of the enumerated statutes. For example,
assume "Mom" (who is a notoriously lax disciplinarian), sends an email
purporting to be from "Dad" (who is notoriously harsh), using Dad's email
account, to "Junior" (who is notoriously lazy), threatening that Junior will be
deprived of all television unless he does his homework before Dad comes
home. While Mom has impersonated a real person, and even gained access
to that person's electronic information (which Raphael Golb is not alleged to
have done), the intent to coerce Junior into doing his homework cannot be
criminalized as a fraud, deception, benefit or injury.16
B.

AN ATTEMPT TO INFLUENCE AN ACADEMIC DEBATE
CANNOT BE A LEGALLY COGNIZABLE FRAUD OR
BENEFIT.

Nowhere is it alleged, nor can it be alleged, that Raphael Golb was
attempting to obtain some financial benefit or to cause another some

Not yet, anyway. We do not mean to give the People broader ideas than they have
already.
16
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financial loss. Indeed, the object of the purported "fraud" or deception is
spelled out in the New York County District Attorney's own press release,
claiming that Raphael Golb "engaged in a systematic scheme on the internet,
using dozens of Internet aliases, in order to influence and affect debate on
the Dead Sea Scrolls." (See News Release, March 5, 2009,
http://manhattanda.org/whatsnewIpress/2009-03 -05 .shtml.) Indeed, that is
the only object of the alleged fraud that can possibly be gleaned from the
various emails that the People claim to be criminal. 17 But an attempt to
influence a public, academic debate by emails and blog postings authored
under assumed names cannot be an object of criminal fraud, consistent with
the First Amendment of the Constitution of the United States and Article I,
Section 8 of the Constitution of the State of New York and the United States.
We must begin with the obvious proposition that thus far has eluded
the People: The core rights protected under the federal and state free speech
guarantees are the rights to engage in free, open, vigorous and even vitriolic
debate on political, social, cultural and intellectual issues. "No danger
flowing from speech can be deemed clear and present unless the incidence
of the evil apprehended is so imminent that it may befall before there is an

Otherwise put, the emails appear to contain efforts (ranging from humorous to polite to
occasionally acerbic) to awaken the consciences ofa group of individuals with respect to
questionable conduct in this field of studies.
17
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opportunity for full discussion ... Only an emergency can justify repression.
If there be time to expose through discussion the falsehood and fallacies, to
avert the evil by the process of education, the remedy to be applied is more
speech, not enforced silence." Whitney v. California, 274 U.S. 357, 377
(1927) (Brandeis, J.)( concurring), overruled, in part, on other grounds,
Brandenburg v. Ohio, 345 U.S. 444 (1969). Accordingly, statutes that
criminalize speech violate the First Amendment unless the speech
"reasonably places the recipient in fear of immediate danger of severe
harm." People v. P.S., 189 Misc.2d 71 (N.Y. Just. Ct., Westchester County,
2001).
New York courts, like others throughout the United States, have
systematically implemented this doctrine. See People v. Dietze, 75 N.Y.2d
47,51 (Ct. App. 1989) ("unless speech presents a clear and present danger
of some serious substantive evil, it may neither be forbidden or penalized";
People v. Ruggiero, 4 Misc.3d 133(A), 2004 NY Slip Op 50747(U) (App.
Term, 2d Dept. 2004) ("While genuine threats of physical harm fall within
the scope ofthe [aggravated harassment] statute, an outburst, without more,
does not violate the statute."); People v. Mangano, 100 N.Y.2d 569,570 (Ct.
App. 2003) (information dismissed where defendant left five messages on
Parking Violations Bureau answering machine, in which she "rained
21

invective on two village employees, wished them and their families ill
health, and complained of their job performance, as well as tickets that she
had received"); People v. Smith, 89 Misc.2d 789 (App. Term, 2d. Dept.
1977), cert. denied, 434 U.S. 920 (1977) (defendant convicted of aggravated
harassment when he made at least 27 calls to a police station in the course of
three hours and twenty minutes, despite being repeatedly advised that the
matter he was complaining about was civil rather than criminal in nature,
that the police could not take any action with respect to it, and that he should
stop calling); People v. Dupont, 107 A.D.2d 247,251 (1st Dept. 1985)
(pointing to historical origins of current harassment statute in 1881 Penal
Code which made it a misdemeanor when any "person who, knowing the
contents thereof, sends, delivers, or in any manner causes to be sent or
received any letter or other writing, threatening to do any unlawful injury to

the person or property ofanother"); People v. Dinan, 118 Misc.2d 857
(Long Beach City Ct. 1983) (sustaining constitutionality of harassment
statute as applied to defendant who, while attempting to enter complainant's
home by force, threatened that he was "going to get you f----Jews").
"The fact that certain modes of expression may be 'annoying to
others' does not require an individual to forfeit his right to make such
assertions ... The preferred position of the First Amendment, the right to
22

freedom of speech, is beyond dispute ... This means that the First
Amendment freedoms must be given weighty consideration in balancing
them against the interests underlying challenged statutes." People v.
Dupont, 107 A.D.2d 247,253 (1st Dept.l985) (quoting, Papish v. Board of
Curators, 410 U.S. 667 (1973)).
The State of New York properly criminalizes as identity theft,
criminal impersonation, and forgery as the taking the identity of another
person in order to make money, damage someone financially, frustrate the
legitimate ends of the criminal justice system, or to commit another crime
that is presumably independent of the assumption of the false identity.I8
There is not even a hint that happened here. The First Amendment allows

Defendant is charged with multiple counts of violating §190.78(2), which criminalizes
assuming the identity of another person with the intent to defraud and thereby "commits a
class A misdemeanor or higher level crime." Presumably, this would criminalize one
who, for example, assumed the identity of another for the purpose of obtaining narcotics
to satisfy his addiction, £b In re Jensen, 275 A.D.2d 579 (3d Dept. 2000), stay vacated, 7
A.D.3d 878 (3d Dept. 2004), or one who impersonates a utility company repairperson for
the purpose of gaining access to the victim's home to commit a burglary or assault. Cf,
People v. Mitchell, 254 A.D.2d 830 (4th Dept. 1998), Iv denied, 92 N.Y.2d 984 (1998).
Left open, and problematic, is whether the requisite misdemeanor can be supplied by
criminal impersonation itself, thereby twice criminalizing precisely the same conduct.
This problem was flagged, but not resolved, in the Donnino Commentary to the new
statute, stating "a question may arise as to whether the Class A misdemeanor of criminal
impersonation in the second degree will suffice as the requisite crime, because the
elements of identity theft, short of the commission of a Class A misdemeanor, appear to
be subsumed in the criminal impersonation crime." William Donnino, Supplementary
Practice Commentary, McKinney's Cons. Laws of NY, Book 39, Penal Law § 190.77
(2009) at 104). There is no reported case where this matter has been adjudicated. Like
so many other aspects of this brave new prosecution, this case is the first.
18
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any American citizen to "influence a debate"; hence the People have failed
to state any legally cognizable object for the alleged fraud. Nor is there any
legally cognizable "benefit" to be obtained; the only benefit to Raphael Golb
is whatever intellectual satisfaction he receives from expressing or debating
his ideas. 19 The appropriate response to an accusatory email that seeks to
"influence a debate" is either to discard it or to rebut it, not to file criminal
charges based on the accusation that the alleged author of the email sought
to influence a debate.
F or example, the emails sent to Risa Kohn of the Royal Ontaraio
Museum (Counts 28-31) and the Board of Trustees of the ROM (Counts 24
27), contain links to articles dealing with the "two-theory" controversy, a
request on behalf of the public for a more balanced presentation, an inquiry
as to whether the curator thought the "two principal theories" fonnulation
was wrong, and an inquiry into whether the curator plans to answer a
published critique of her previous exhibit (in San Diego) by N onnan Golb.
There are no threats, no extortionate demands; there is no obscenity. The
closest thing to invective is the author's comment that a particular statement

It is true that the term "benefit" is defined with breathtaking breadth, i.e., "any gain or
advantage ..." N. Y. Penal L. § 10.00(17). If anything that brings the actor intellectual
satisfaction or joy is a "gain," then the criminal impersonation law suffers from
impossible overbreadth. Indeed, the mere act of creating a gmail account in the name of
another, or commenting on a blog in the name of, for example, the Duchess of York,
would be criminal. Even the People maintain this is not the case. See footnote 14, supra.
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made by the curator is "shockingly obscurantist"

not exactly "fighting

words," even in academia.
From where did the prosecution's outlandish interpretation of the term
"fraud" emerge? The Senate Memorandum in support of the enactment of
the 1976 bill that created the "scheme to defraud" felony specifically stated
that "to establish guilt under the new law, it would be necessary to prove the
identity of at least one person from whom property was obtained." The
People have not even alleged, let alone offered any evidence, that Raphael
Golb obtained property from anyone through his alleged scheme to
"influence a debate."
Some courts, observing that the term "intent to defraud" is undefined
in the statute, have explicated it as involving a "purpose of leading another
into error or to disadvantage." See People v. Taylor, 55 A.D.3d 640, 642
(2d Dept. 2008) (quoting Briggins, 50 N.Y.2d at 309 (concurring opinion)
(Jones, J.)). The Taylor opinion indicates that "while an intent to defraud is
often for the purpose of gaining property or a pecuniary benefit, it need not
be," (id.) and as an example points to People v. Kase, 53 N.Y.2d 989 (et.
App. 1981). In Kase, the intent to defraud was found where a person
"intentionally filed a false statement with a public office for the purpose of
frustrating the State's power to fulfill its responsibility to carry out faithfully
25

its own law." Taylor also points to Black's Law Dictionary 423 (6th ed.
1990) ("intent to defraud means an intention to deceive another person, and

to induce such other person, in reliance upon such deception, to assume,
create, transfer, alter or terminate a right, obligation or power"). In none of
this, however, is there even a remote hint that the purpose of "influencing a
debate" can constitute an intent to defraud. The mere fact that pecuniary
gain is not always the purpose of fraud, does not open the door to any assault
on human conscience and intellectual life that a prosecutor may wish to
undertake. Neither prosecutors nor courts have the right to enact an intent
that the legislature totally failed to express; a statute directed against known
and stated evils is not to be stretched to cover situations lacking any
reasonable relation to those evils. See People v. Bell, 306 N.Y. 110 (Ct.
App. 1953) overruled Qy People v. Bright, 71 N.Y.2d 376,381 (1988) (on
other grounds); see also Bridgewater v. Robbins, 22 Barb. 662 (NY Sup. Ct.
1856) (word "fraudulently" in statute to be construed to import actual, not
constructive, fraud).
Until the instant case, New York's application of the "defraud"
component of identity theft, criminal impersonation, and forgery, and the
"benefit" component of criminal impersonation, has been remarkably
narrow. The vast majority of such prosecutions rest on the plethora of
26

means used to commit acts for financial gain or to cause financial loss. A
small handful of cases have gone further, finding a legally cognizable
benefit or fraud when one adopts a false identity to frustrate the criminal
justice system and thereby obtain freedom from incarceration to which he
would not otherwise be entitled.

See,~,

In re Travis S., 96 N.Y.2d 818

(Ct. App. 2001) (the purpose of the criminal impersonation law is to avoid
wasted time and effort searching for the real identity of the person who gives
pedigree information to the police); People v. Pergolizzi, 92 Misc.2d 528
(Sup. Ct. 1977) (forgery prosecution upheld where defendant's signing of
the Desk Appearance Ticket under a false name allowed him to be released
from custody and misled police).
There is, in fact, no indication in any New York case that a "scheme
to influence a debate" has ever been considered a form of fraud, nor is there
any indication in any fraud statute that the lawmakers intended to include
such a "scheme" as a form of fraud. An interpretation of the sort would
necessarily violate the principle that content-based restrictions on speech
violate the First Amendment unless they serve a compelling state interest
and there is no way of serving the interest that is less speech-restrictive.
What is the compelling state interest served by the criminalization of a
"scheme to influence a debate"? Only speech that has "no legitimate
27

communicative purpose" can be criminalized,

see,~,

People v. Shack, 86

N.Y.2d 529, 535 (Ct. App. 1995); but the "influencing of debate" is at the
core of the values protected by the First Amendment -

values that occupy a

"'preferred position' in the constellation of constitutional rights" because
they are "basic to a free and dynamic society." Buckley v. Meng, 35
Misc.2d 467,470 (Sup. Ct. 1962) (quoting Kovacs v. Cooper, 336 U.S. 77,
88 (1949)). As Justice Brandeis explained, "only an emergency can justifY
repression" of speech; "if there be time to expose through discussion the
falsehood and fallacies, to avert the evil by the process of education, the
remedy to be applied is more speech, not enforced silence." Whitney, 274
U.S. at 377 (Brandeis, J., concurring). See also Brockett v. Spokane
Arcades, Inc., 472 U.S. 491 (1985) (a statute that affects First Amendment
rights is unconstitutional if it prohibits constitutionally protected speech or
activity along with activity that the government must limit to achieve a
compelling state interest). Clearly, the appropriate response to a "scheme to
influence a debate" is the simple publication of a rebuttal, and not a criminal
prosecution for fraud.
The People's interpretation would also, of course, contradict long
standing notions of the ordinary meaning of the term "fraud."
Carpenter v. United States, 484 U.S. 19,27 (1987) ("common
28
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understanding" of fraud involves "wronging one in his property rights by
dishonest methods or schemes" and "the deprivation of something of value
by trick, deceit, chicane or overreaching.") (internal quotes omitted); see
also McKinney's, N. Y. Stat. § 271 ("if there is reasonable doubt whether a
penal statute applies to a particular case, the party of whom the penalty is
claimed should have the benefit of it").
The legislative history of New York's identity theft, criminal
impersonation, and forgery statutes makes it abundantly clear that the type
of "fraud" the lawmakers intended to remedy was financial. 20 To the extent
that the term "benefit" had a meaning independent of purely monetary gain,
it was limited to frustrating the purposes of law enforcement by using false
identification to obtain liberty for oneself or others. See In re Travis S., 96

See,
the 2008 Memorandum in Support of Bill S8376A submitted to the New
York State Senate to justify the enactment of amendments to the Identity Theft statutes:
"Despite the magnitude of the problem, victims of identity theft and financial fraud in
New York State face barriers in receiving important assistance, information, and
resources. Victims of identity theft have an arduous task in repairing their financial
record, credit rating, and well being." (Italics added.) See also the 1996 Memorandum
in Support of the enactment of Senate Bill S587A, criminalizing, inter alia, the obtaining
of any telecommunications service with fraudulent intent by use of an unauthorized,
false, or fictitious name: "Telecommunications fraud is widely used by criminal
enterprises ... The telecommunications industry estimates that ... criminal and
fraudulent activity involving telecommunications annually costs all telecommunications
consumers an amount in excess of $3.3 billion nationwide. Telecommunications fraud
continues to be a very expensive crime . .. Sophisticated frauds, particularly those aimed
at senior citizens and individuals with a limited fluency in English, continue to abound.
The theft of personal identification numbers from business travelers and tourists in air,
train, ship, and bus terminals causes significant problems to those who find that they have
become victims." (Italics added.)
20
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N.Y.2d 818. Most identity theft statutes nationwide also clearly indicate that
the type of harm they are intended to prevent has nothing to do with a
"scheme to influence debate." "There is a presumption that similar meaning
attaches to the use of similar words as they appear in other statutes of like
import." McKinney's, N.Y. Stat. § 236; see also People v. Bart's Restaurant
Corp., 42 Misc. 2d 1093, 1095 (Crim. Ct., New York County, 1964)?1
In light of the foregoing, several principles of statutory construction
additionally diminish even the remote likelihood that the Legislature
intended to include a "scheme to influence a debate" as a form of fraud. See
21See, ~, Cal. Civ. Code § 1798.92 (mens rea for identity theft is intent "to obtain
credit, goods, services, money, or property"); Connecticut Code Chapter 952 § 53a-129a
("to obtain or attempt to obtain, money, credit, goods, services, property or medical
information in the name of such other person without the consent of such other person");
Revised Code of Washington § 9.35.020 ("with the intent to commit, or to aid or abet,
any crime"); Illinois ("to fraudulently obtain credit, money, goods, services, or other
property, or ... to commit any felony theft or other felony violation of State law"); North
Carolina Code § 14-113.20 ("to fraudulently represent that the person is the other person
for the purposes of making financial or credit transactions in the other person's name, to
obtain anything of value, benefit, or advantage, or for the purpose of avoiding legal
consequences"); New Mexico Code § 30-16-24.1 ("with the intent to defraud that person
or another"); Michigan Compiled Laws Annotated § 445.65 ("With intent to defraud or
violate the law"); Montana Code Annotated § 45-6-332 ("for any unlawful purpose,
including to obtain or attempt to obtain credit, goods, services, financial information, or
medical information in the name of the other person without the consent of the other
person"); Minnesota Stat. Ann. § 609.527 ("with the intent to commit, aid, or abet any
unlawful activity"; the statute defines "unlawful activity" as "(1) any felony violation of
the laws of this state or any felony violation of a similar law of another state or the United
States; and (2) any nonfelony violation of the laws of this state involving theft, theft by
swindle, forgery, fraud, or giving false information to a public official, or any nonfelony
violation of a similar law of another state or the United States"); Vermont Stat. Ann. §
2030 ("with intent to use the information to commit a misdemeanor or a felony"); Nevada
Rev. Stat. § 205.463 ("to harm that other person ... or for any other unlawful purpose,
including, without limitation, to obtain credit, a good, a service or anything of value in
the name of that other person").
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McKinney's, N.Y. Stat. §§ 145 ("a construction which would lead to absurd
results should be avoided"); 146 ("courts should strive to avoid a
construction which would make a statute unjust, or create a hardship"); and
150 ("where an act is susceptible of two constructions, one of which will
make it constitutional and the other unconstitutional, the former will be
adopted"). Since the First Amendment of the United States and Article I,
Section 8 of the New York State Constitution protect the "influencing of a
debate," the underlying "scheme" or intent on which the People seeks to
predicate its criminalizing of Raphael Golb's alleged conduct is legal, and
the counts based on this claim of "fraud" should be dismissed.
C.

INJURY TO REPUTATION, HURT FEELINGS, AND
BEING SUBJECTED TO RIDICULE ARE NOT LEGALLY
COGNIZABLE 'INJURIES' UNDER THE STATUTES THAT
PROSCRIBE CRIMINAL IMPERSONATION AND
FORGERY.

Alternatively, the People may argue that the "larry. schiffman" emails
that form the basis for Counts 1, 2, and 4-20 represent defendant's
assumption of the identity of Professor Lawrence Schiffman with the intent
to "injure" him. The emails sent to others containing a purported confession
by Schiffman to plagiarism and urging the recipients to continue to hide his
misdeeds do not create the type of "injury," nor do they evince an intent to
commit the type of injury, that the law may criminalize. At best, the
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defendant used an unorthodox and bitingly parodic means to publicize
Schiffman's plagiarism. At worst, the defendant engaged in defamatory
conduct for which Schiffman has a remedy only in civil court, not criminal
court.
As with the fraud allegations, the criminalization of this conduct
depends, in the first instance, on whether the alleged attempted injury is
legally cognizable. As with the fraud allegations, criminalizing attempts to
hurt another's reputation or feelings is barred by the First Amendment to the
Constitution of the United States. Unlike attempting to criminalize
academic debate as a species of fraud, criminalizing libel had a long history
before the United States Supreme Court and the New York State Legislature
put an end to it.
Libel was decriminalized in New York in 1965, following the United
States Supreme Court's decision in Ashton v. Kentucky, 384 U.S. 195
(1966), holding a criminal libel statute to be unconstitutionally vague
because it left "wide open the standard of responsibility," necessitating
"calculations as to the reaction of the audience to which the publication was
addressed" (or, as the Court's opinion also put it, "as to the boiling point of a
particular person or a particular group"). Id. at 200. The law and logic of
that case applies here and must result in a dismissal of these charges.
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Criminal defamation law was historically predicated on the need to
maintain social order by preventing breaches of the peace. In Garrison v.
Louisiana, 379 U.S. 64 (1964), however, the United States Supreme Court
concluded that the common law "breach of the peace" justification for
criminalizing libel had become irrelevant in the twentieth century, and
quoted the drafters of the Model Penal Code for the proposition that no other
compelling considerations justify prosecutions for criminal defamation. Id.
at 69. See also, Ashton, 384 U.S. at 199-200 (basing a crime on the premise
that conduct is likely to create a breach of the peace "'makes a man a
criminal simply because his neighbors have no self-control and cannot
refrain from violence"') (quoting Zechariah Chafee, Free Speech in the
United States (Harvard Univ. Press, 5th pr., 1954), p. 151). The New York
Penal Code used to criminalize libel (in former article 126), but the
Legislature, responding to a growing realization that libel must be treated as
a purely civil matter, abrogated this provision in 1965, and by 1969 it was
recognized that criminal libel was "no longer a crime in this State." Figari v.
New York Telephone Co., 32 A.D.2d 434,446 (2d Dept. 1969)?2

Today, the only New York criminal statute that includes an element involving harm to
reputation is the provision criminalizing extortion, N.Y. Penal L. §155.05(2)(e), which
renders it illegal to compel someone to deliver property under duress of a threat to
"expose a secret or publicize an asserted fact, whether true or false, tending to subject
some person to hatred, contempt or ridicule." Note the elements (threat, property) absent
from this case.
22
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In the charges challenged in this motion, the People have packaged
what is in effect a criminal libel prosecution into the awkwardly concealed
format of a "criminal impersonation" and "forgery" case. That the People
actually intended to prosecute Raphael Golb for criminal libel clear from the
outset is revealed in the March 2 search warrant affidavit, where we find the
bold assertion that "the allegations of plagiarism are false." (McKenna
Affidavit, March 2, 2009, at para. 19.) Indeed, under Garrison, Raphael
Golb's alleged intent to injure would, in a criminal libel prosecution, have to
be measured by the standard applied in civil defamation. Precisely because
civil defamation law is predicated on the need to redress an injury (rather
than a "breach of the peace"), it has never encompassed the dissemination of

true information. As Blackstone observed, "if the fact be true, it is damnum
absque injuria [harm but not an injury], and where there is no injury, the law
gives no remedy. " (Commentaries, 118-119).23

Various authors have pointed out that on-line defamation is not criminalized, and have
argued that it ought to be, criminalized through the enactment of new laws. See,~,
Susan Brenner, Should Online Defamation be Criminalized?, 76 Miss. L.J. 705-787
(2007). Brenner observes that if the legislature decided to criminalize online defamation,
the only possible justification for doing so would be the premise underlying the law of
civil defamation: that the publication of ''untrue'' information that "defames" someone
inflicts an injury that the law must address. Further, she observes that for a crime to
exist, not only would the defamatory material have to be false, but the person responsible
for publishing it would have to have known it was false when he/she published it; in the
case of a public figure, he would have to have acted with actual malice. (See New York
Times Co. v. Sullivan, 376 U.S. 254 (1964). Lawrence Schiffman is a limited purpose
public figure on account of the activist role he has played in publicly promulgating a
position in the Dead Sea Scrolls controversy.)
23
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This is stated affirmatively in New York's Constitution. Although the
New York Legislature decriminalized libel, the New York State Constitution
does permit such criminalization. 24 Should this Court allow this prosecution
to go forward, the defendant has the absolute right to plead "truth" as a
defense and to bring his legal argument, as opposed to merely factual
matters, to the jury. Specifically, Article I, Section 8 provides, in pertinent
part:
In all criminal prosecutions or indictments for libels, the truth may be
given in evidence to the jury; and if it shall appear to the jury that the
matter charged as libelous is true, and was published with good
motives and for justifiable ends, the party shall be acquitted; and the
jury shall have the right to determine the law and the fact.
N.Y. Const. Art. I, § 8 (Amended by vote of the people November 6, 2001).
In each of the statutes in question (forgery and criminal
impersonation), the type of "injury" contemplated by the legislature was
clearly bodily and financial, and not harm to reputation. With respect to
forgery, many cases have indicated that fraud is an essential element of the
crime.

See,~,

People v. Cunningham, 2 N.Y.3d 593, 597 (Ct. App. 2004)

("F orgery is a crime because of the need to protect signatures and make
negotiable instruments commercially feasible").

24 Of course, such a statute, if it existed, would almost certainly run afoul of federal
Constitutional guarantees.
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With respect to both criminal impersonation and forgery, not a single
statute nationwide indicates that harm to reputation is a contemplated injury,
apart from the rare inclusion of damage to the financial reputation of the
victim. See Alaska Stat. Ann. § 11.46.565. In Hawaii, a 2009 bill creating a
new felony offense of on-line impersonation specifically described the
requisite intended injury as "bodily." On the other hand, one stateWisconsin - makes damage to reputation an "injury" for purposes of
identity theft laws; and until this date, only one identity theft case
nationwide has held that harm to reputation constitutes an "injury," and that
case was adjudicated precisely in Wisconsin. See State v. Baron, 312 Wis.
2d 789, 754 N.W.2d 175 (Wis. Ct. App. 2009) (affirming conviction under
Wisconsin identity theft statute which explicitly includes "harm to
reputation" as an injury, where defendant penetrated victim's email account
and distributed emails in victim's name admitting to sexual improprieties).25
Thus, the Wisconsin legislature was careful to specify "harm to reputation"
because they specifically wanted to include it; by way of contrast, the 2009
Note the fundamental differences separating the Wisconsin case from the one before
this court: the Wisconsin statute was arguably not void for vagueness because, unlike
nearly every other statute in this country, it explicitly included "harm to reputation"; the
emails came from the victim's own hijacked account, dramatically increasing their
credibility and impact (the victim committed suicide); and a substantial privacy interest
was invaded (there is hardly any reasonable analogy between the exposing of an
individual's private sex life to large numbers ofpeople and the exposing of a university
professor's plagiarism to some of his colleagues).
25
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Hawaii bill carefully avoided this problem by specifying that the requisite
intent was to cause "bodily injury."
There is no evidence that it even occurred to the New York legislature
that the requisite intent for criminal impersonation or forgery could include
the intent to cause an intangible, reputational injury to someone. There is
still less evidence that the legislature intended to revive the wholly
discredited crime of criminal libel by sub silentio including it as forgery or
criminal impersonation. Courts should not enlarge the meaning of words to
include something that the legislature could easily have expressed but did
not. See People v. Shafer, 30 A.D.2d 213 (4th Dept. 1968). If the New York
lawmakers had intended to include harm to reputation among the type of
intended "injuries" contemplated by the statute, they could have done so,
just like the Wisconsin lawmakers did in that state's identity theft statute.
Furthermore, the "words employed in a statute are construed in connection
with, and their meaning is ascertained by reference to, the words and phrases
with which they are associated." McKinney's, N.Y. Stat. § 239; People v.
Darryl M., 123 Misc.2d 723, 726 (Crim. Ct., New York County 1984);
People v. Halpern, 79 Misc.2d 790, 793 (Long Beach City Ct. 1974); People
v. Lane-Marvey Corp., 203 Misc. 413,414 (N.Y. Mag. Ct. 1952). Here, the
intent clause in N.Y. Penal L § 190.25 and §170.05 taken as a whole clearly
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indicates that the type of injurious intent contemplated was connected with
fraud, the deceitful gaining of a financial benefit, the causing of financial
harm, or the commission of another crime made possible by the false
identity. The same is true of other criminal impersonation statutes
nationwide. 26
Given these perplexities, it is not surprising that not a single
prosecution for criminal impersonation or forgery has ever been brought
against anyone in New York alleged to have defamed a victim by sending
emailsinhisname, although there were many opportunities. In 1999, for
example, New York cartoonist Danny Hellman sent out two sets of emails
impersonating author and cartoonist Ted RaIl to at least 35 cartoonists and
editors, including one of RaIl's former employers. RaIl filed a civil lawsuit
for libel, lost employment opportunities and emotional distress. (Eventually
four of RaIl's five claims were dismissed, leaving only libel per se; the trial
has never taken place.) See RaIl v. Hellman, 284 A.D.2d 113 (1st Dept.

26See, Q,g,., Arizona Rev. Stat. § 13-2006 (mens rea for criminal impersonation is "intent
to defraud another"); cf. Alabama § 13A-9-18.1 ("with intent to gain an economic benefit
for himself or another or to injure or defraud another"); Connecticut § 53a-130 ("with
intent to obtain a benefit or to injure or defraud another"); Revised Code of Washington §
9A.60.040 ("with intent to defraud another or for any other unlawful purpose"); Neb.
Rev. Stat. § 28-608 ("with intent to gain a pecuniary benefit for himself, herself, or
another or to deceive or harm another"); Rhode Island § 11-49.1-3 ("with the intent to
commit, or to aid or abeit, any unlawful activity that constitutes a violation of federal,
state or local law"); Delaware II.5-3.907 ("intending to obtain a benefit or to injure or
defraud another person").
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2001) (referring to Rall's defamatory emails as an "act of literary
impersonation"). Despite the fact that Hellman committed the same acts as
alleged against Raphael Golb (but with far more serious consequences), the
New York County District Attorney never proffered charges against
Hellman

and for good reason: Rall and his attorney, as well as the People,

understood that the appropriate venue for such a case was the civil court
system. Similarly, in 2002, the New York Stock Exchange brought a civil
action alleging that David Gahary "used variations of its CEO's name
['Richard Grasso'] without permission to post offensive messages to stock
related internet bulletin boards." The Exchange sought "unspecified
damages and an injunction against any further such posts using any
variations of the Grasso name." Gahary, in tum, counterclaimed for
harassment and abuse of process, on the grounds that his postings were
parody protected by the First Amendment. The U.S. District Court for the
Southern District of New York denied Gahary's motion for summary
judgment on the grounds that genuine issues of material fact remained as to
whether the postings constituted parody rather than defamation; at no point,
however, did the court suggest that Gahary might have violated the Identity
Theft, Forgery, or Criminal Impersonation statutes. See, New York Stock
Exchange, Inc. v. Gahary and Zito, 196 F.Supp.2d 401 (S.D.N.Y., 2001).
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Recently, another high-profile (and far more serious) act of internet
impersonation has also been met with silence from the New York County
District Attorney. In 2008, the prominent public relations firm 5WPR, run
by Ronn Torossian,27 took on the client Agriprocessors, a kosher meat
company whose practices riled many in the Jewish community. The firm
began a campaign of astroturfmg: creating false identities and posting
laudatory reviews of Agriprocessors on various websites. Sometimes these
postings were in the names of real people who had been outspoken as critics
of Agriprocessors. Despite the possible financial gain aspect that could have
been a prosecutorial "hook," law enforcement did not intervene and the
disputants were left to their civil remedies.

Nathaniel Popper & Lana

Gersten, Flacks for Agriprocessors Admit Online Impersonation of Meat

Company's Critics, The Jewish Daily Forward, July 10, 2008, available at
http://www.forward.com/articles/13734/. See also Leser v. Penido, 62
A.D.3d 510 (1st Dept. 2009) (defendant's alleged internet postings,
attributable to plaintiff, damaged her in her business and therefore gave rise
to a cause of action for libel).
One New York email impersonation case does appear to have given
rise to criminal charges, but this case involved a situation where an assistant
Torossarian has represented, among others, the Government oflsrael. The firm's
corporate headquarters is in Manhattan.
27
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manager at Duane Reade "sent an e-mail to all Duane Reade employees
requesting certain confidential and proprietary information that would be

the subject of an upcoming union meeting." See Duane Reade, Inc. v. Doe,
31 A.D.3d 251, 252 (1 st Dept. 2006) (in civil action alleging fraud, tortuous
interference with contractual relations, libel per se and negligence, defense
counsel "noted that a resolution of the pending criminal charges against
Atoki, alleging criminal impersonation of Cuti arising from the same e-mail
incident, might enhance the possibility of settling this civil action.").
Clearly, this criminal case (which has apparently never been tried) was not
predicated on the "libel per se" component of the civil suit, but on the
defendant's alleged intent to fraudulently elicit confidential information that
he had no right to see - an illustration of precisely the type of "intent to
defraud" contemplated by the Criminal Impersonation statute.
Other defamatory internet impersonation cases around the country
have also given rise to civil suits rather than criminal prosecutions. See The
Comics Journal Message Board, http://www.tcj.com/messboardi
viewtopic. php ?t=6 780&sid= 9d6de4d7 e81 b2bed9bed88e4441 (last visited
Oct. 30, 2009). Furthermore, widely publicized charges arising from speech
that was arguably far more harmful have been dropped in the past.

See,~,

Carl S. Kaplan, Free Speech Advocates Laud Decision on Student Site, N.Y.
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Times, June 15,2001 (charges dropped against students who set up web site
reporting on sexual activities of female students at their high school); Nat
Hentoff, WABC Talk Show Hosts Shamed, The Village Voice,
January 4, 2000 (charges dropped against defendant who allegedly sent large
number of faxes to radio station). See Carl S. Kaplan, Free Speech
Advocates Laud Decision on Student Site, N.Y. Times, June 15,2001 and

Nat Hentoff, WABC Talk Show Hosts Shamed, The Village Voice, January
4,2000.
The basic policy of treating defamatory (as opposed to fraudulent)
impersonation as a civil rather than criminal matter, is supported by long
established legal principle. In Ben-OUel v. Press Pub. Co., 251 N.Y. 250
(Ct. App. 1929), an article appeared in a newspaper purporting to have been
written by plaintiff, a well-known and widely-regarded scholar in the field of
Judaic studies, specializing in the "the Symbolism of the Tabernacle." The
article, which was in fact not written by plaintiff, made a number of false
statements regarding Jewish custom that plaintiff claimed made her out to be
"ridiculous, a "charlatan," "ignorant as well as stupid," and subjected her to
"ridicule and derision." Id. at 254-255. The Court of Appeals found that to
"publish in the name of a well-known author any literary work, the
authorship of which would tend to injure an author holding his position in
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the world of letters, has been held to be a libel." Id. at 256. Observing that
we "reserve the criminal law for harmful behavior which exceptionally
disturbs the community's sense of security," the drafters of the Model Penal
Code concluded that "personal calumny ... is ... inappropriate for penal
control" and that "penal law need not address itself to ... irritating or
malicious gossip, or to the ordinary case of defamation compensable in a
civil suit." See also Figari, 32 A.D.2d at 447 (noting that "even defamatory
content ... is constitutionally protected") (italics added).

Here, this court faces the preposterous situation of adjudicating a
criminal prosecution apparently brought as retaliation for what, at most, is an
intellectual prank: far less harmful than the unethical
-

and uninvestigated

conduct the act in question sought to expose. Judge Posner observes that

"there seem always to be people willing to leap to the defense of the
detected plagiarist."

Richard A. Posner, The Little Book of Plagiarism

(Random House, 2007) at 92. That appears to be what has happened in this
case, except that not "people," but the People, have leaped to the defense of
a detected plagiarist by aggressively prosecuting his alleged "harasser." See
Figari, 32 A.D.2d at 447 ("[T]his State has no compelling subordinating
interest in uncovering authors of defamatory matter so as to aid potential
plaintiffs.") (italics added). And this Court has no compelling interest in
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allowing the People to resurrect the crime of criminal libel which, like
Banquo's ghost, continues to haunt the halls of One Hogan Place.

II.

THE PEOPLE'S APPLICATION OF THE RELEVANT
STATUTES TO DEFENDANT'S CONDUCT RENDERS THE
STATUTES VOID FOR VAGUENESS UNDER THE
FOURTEENTH AMENDMENT OF THE UNITED STATES
CONSTITUTION.
If this Court is to accept the People's unique, innovative, and literally

unprecedented interpretation of the statutes criminalizing identity theft,
criminal impersonation, and forgery to encompass the use of false identities
to influence an academic debate as "fraud" and "benefit," and damage to
reputation as "injury," then N.Y. Penal L. §§ 170.05, 190.25, 190.78 and
190.79 are void for vagueness under the Fourteenth Amendment of the
United States Constitution. The unconstitutionally-void-for-vagueness
doctrine requires that a penal statute define the criminal offense with
sufficient precision that ordinary people
agents -

including law enforcement

can understand what conduct is prohibited and in a manner that

does not encourage arbitrary and discriminatory enforcement. "[T]he
requirement that a legislature establish minimal guidelines to govern law
enforcement," is crucial. Where the legislature fails to provide such minimal
guidelines, a criminal statute may end up permitting "a standardless sweep
[that] allows policemen, prosecutors, and juries to pursue their personal
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predilections." Kolender v. Lawson, 461 U.S. 352,358 (1983) (citations
omitted). See Ashton v. Kentucky, 3 84 U.S. 195 (1966) (overturning a
criminal libel conviction because the statute swept in "a great variety of
conduct under a general and indefinite characterization, and [left] to the
executive and judicial branches too wide a discretion in its application").
Due process requires that all "be informed as to what the State commands or
forbids," Lanzetta v. New Jersey, 306 U.S. 451, 453 (1939), and that "men
of common intelligence' not be forced to guess at the meaning of the
criminal law." Connally v. General Construction Co., 269 U.S. 385, 391
(1926). If people of common experience and intellect must guess at a
statute's meaning and may well differ as to its application, its application
would violate an essential of due process.

See,~,

People v. Coleman, 120

Misc.2d 691 (Nassau Dist. Ct. 1983); People v. Howell, 90 Misc.2d 722
(Buffalo City Ct. 1977). Offenses cannot be established by implication;
there must be a clear and positive expression of legislative intent to make
them criminaL People v. Gillette, 172 Misc. 847 (Rochester City Ct. 1939).
In the First Amendment area, "[t]he very existence of ... [a] censorial
power, regardless of how or whether it is exercised, is unacceptable." Int'I.
Soc'y For Krishna Consciousness v. Eaves, 601 F.2d 809, 822-23 (5th
Cir .1979). When a statute is capable of reaching First Amendment
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freedoms, the doctrine of vagueness "demands a greater degree of specificity
than in other contexts." Smith v. Goguen, 415 U.S. 566, 573 (1974). See
also, Ashton, 384 U.S. at 200 ("Vague laws in any area suffer a
constitutional infirmity. When First Amendment rights are involved, we
look even more closely lest, under the guise of regulating conduct that is
reachable by the police power, freedom of speech or of the press suffer");
Buckley, 35 Misc.2d at 470 ("The reason for the requirement of clarity may
be stated simply: we value speech so highly, that we will only enforce a
restriction on speech which is not subject to expansion at the discretionary
whim of one who applies it. We will not tolerate'dubious intrusions. "'). 28
The notice/definition requirement, as explicated in United States v.
Lanier, 520 U.S. 259, 266 (1997) has three overlapping elements:
First, the vagueness doctrine bars enforcement of 'a statute which
either forbids or requires the doing of an act in terms so vague that
men of common intelligence must necessarily guess at its meaning or
differ as to its application.' [citation omitted]. Second, as a sort of
"Junior version of the vagueness doctrine" [citation omitted] the
canon of strict construction or rule of lenity, ensures fair warning by
resolving ambiguity in a criminal statute as to apply only to conduct
clearly covered ....Third ... due process bars courts from applying a
novel construction .... to conduct that neither the statute nor any
prior judicial decision has fairly disclosed to be within its scope.

See also Hynes v. Mayor & Council of Borough of Oradell, 425 U.S. 610,622 (1976);
Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972); NAACP v. Button, 371 U.S.
415,432-433 (1963).
28
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As Justice Holmes noted in McBoyle v. United States, 283 U.S. 25, 27
(1931):
Although it is not likely that a criminal will carefully consider the text
of the law before he murders or steals, it is reasonable that a fair
warning should be given to the world in language the common world
will understand, of what the law intends to do if a certain line is
passed. To make that warning fair, so far as possible the line should
be clear.

If defendant Golb, a "common man" with a law degree, were to have
carefully parsed the statutes at issue here before embarking upon his alleged
vigorous campaign to influence debate and critique Lawrence Schiffman,
what would he have found? First, as noted at length supra, a study of the
meaning of the words "fraud," "benefit," and "injure," as used by the
relevant statutes, and the information supplied by studying their legislative
histories, would have yielded the correct conclusion that these terms did not
and could not encompass the act of influencing an academic debate or
injuring someone's reputation. Discovering that the Supreme Court and the
New York Legislature had abolished criminal libel over 40 years ago,
Raphael Golb would have no way of ascertaining that the such conduct
would remain criminal, under the different and highly fraud-oriented laws of
forgery and criminal impersonation. Ordinary people have no way of
knowing whether the Legislature intended the term "injure" to include harm
to reputation. Careful lawyers would conclude that it had not.
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Second, to the extent that the careful Raphael Golb concluded that
such a construction was possible, he would have noted that the rule of lenity
dictated that any possible ambiguity be resolved in his favor. In construing
an ambiguous criminal statute, the court must resolve the ambiguity in favor
ofthe defendant. See McNally v. United States, 483 U.S. 350 (1987); Rewis
v. United States, 401 U.S. 808,811-812 (1971) ("ambiguity concerning the
ambit of criminal statutes should be resolved in favor of lenity."). In such
cases, the court should look to the legislative purpose of the statute to
determine its meaning. See, Sh&, Daimler Chrysler Corp. v. Spitzer, 7
N.Y.3d 653, 660 (Ct. App. 2006) ("[i]n matters of statutory interpretation,
our primary consideration is to ascertain and give effect to the intention of
the Legislature") (internal quotation marks and citation omitted). See also
North Carolina v. Crawford, NO. COA04-286 (N.C.C.A. 2005) ("serious
injury" rather than "serious bodily injury" ambiguous, hence court looked to
"manifest legislative purpose"); United States v. Burke, 504 U.S. 229 (1992)
(since neither the text nor the legislative history of Internal Revenue Code §
104(a)(2) offers any explanation of the term "personal injuries," Court
looked to Internal Revenue Service regulations to determine statute's
purpose and meaning).
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Even if the People could (as they have) cobble together a construction
of the relevant law to criminalize an alleged attempt to influence an
academic debate and to cause harm to another's reputation by online
impersonation, no fair-minded person could assert that such conduct is
"clearly covered."
Lastly, the curious Raphael Golb would discover that no judicial gloss
or prior judicial decision has ever hinted that the term "defraud" or "benefit"
could be expanded so broadly, or that the term "injure" was meant to
resurrect the wholly discredited doctrine of criminal libel. Indeed, he would
discover that every case that presented conduct that was akin to his was
handled in the civil courts, not the criminal courts.
The definitional/notice defects are more than sufficient to result in the
dismissal of the charges against Raphael Golb. But the lurking evil, that of
unbridled, standardless prosecutorial discretion, looms even larger. As
noted earlier, the relevant statutes do not criminalize the mere act of opening
an email account under a different name, even the name of a real person.
Nor does the simple sending of an email under a false name constitute a
criminal act. The criminality is supplied when one does such acts with an
intent to either defraud or to injure another. But the People's apparent
contention that injury can be reputational or psychic, and that anything that
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leads anyone "into error" can be fraud, provides the People with the power
to engage in standardless prosecutions of a vast array of on-line activities.
Plagiarism becomes forgery. Indeed, should the People choose to prosecute
Lawrence Schiffman for appropriating Norman Golb's work, their
interpretation of the forgery statute would permit them to do so. Virtually
every blog contains posts or comments by persons who use identities, often
the names of real people, to lampoon, criticize, or set forth positions. Left to
the unfettered discretion of the New York County District Attorney, anyone
of these will become criminal impersonation and identity theft. See, United
States v. Drew, 2009 WL 2872855 (C.D. CaL 2009) (Creating a MySpace
account under a false name, even with tortious intent, cannot be
criminalized. Violating the Terms of Service for MySpace by using a false
identity is, at worst, a contract violation. Congress revealed no intent to
criminalize contract violations and the application of the law to such conduct
renders it void for vagueness. If every intentional breach of an ISP's TOS
were to become criminal, the result would be a standardless sweep where
federal law enforcement agents could improperly pursue their personal
predilections).
There is a national debate over the common practice of
"astroturfing": individuals and organizations creating multiple identities to
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manufacture a fake consensus, or grassroots movement, on an issue of public
dispute. A simple Google search of the term reveals hundreds of thousands
of discussions as to whether the support for, or opposition to, climate change
and health care legislation is authentic or astroturf. Left to the unguided
discretion of the District Attorney, virtually all astroturfing could be
prosecuted. Now that a citizen has been criminalized for writing, under an
assumed name, a polite letter to a museum director inquiring about whether
both of the two salient theories of Dead Sea Scroll origins will be presented
at an upcoming exhibit, we are no longer imagining a slippery slope. Weare
hurtling down that slope without anything to stop our accelerating descent. 29
A further vagueness problem is presented with respect to the use of
the term "another" inN.Y.P.L. §190.25. The New York version of the
statute (NYPC § 190.25) ambiguously states that the wrongful conduct
involves impersonating "another ... to obtain a benefit or to injure or defraud
29 Because such standardless discretion is clearly not within the Legislative purpose or
the wording of the statutes invoked, we do not here address the issue of overbreadth.
Suffice it to say, for present purposes, that the People's view ofthe scope of forgery,
criminal impersonation, and identity theft would render them substantially overbroad;
they would, for example, reach precisely the type of conduct systematically condemned
by the author of the "Charles Gadda" articles: plagiarism, the rigging of academic
conferences, the "fabrication of a consensus" through the monopolization of museum
exhibits, etc. All such phenomena could be criminalized at the prosecutor's whim,
because they would arguably manifest a deceitful "scheme to influence a debate" in one
way or another. Faced with such laws, academics would endlessly cringe in fear at the
prospect of having criminal complaints filed against them by their opponents. Or, at
least, those without powerful friends in law enforcement would cringe before those
whose connections are better. The defense reserves the right to address overbreadth
issues ifthis Court sustains the People's interpretation of these statutes.
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another," but legislative statements indicate that the tenn has a third-party

meaning.

See,~,

the statement by Senator Fuschillo: "Criminal

impersonation is a heinous crime in which an individual poses as a law
enforcement officer, a physician, or any such person of authority in order to
gain the trust and acquiescence ofthe victim"; or the statement by Jimmy

Yan, the Manhattan Borough President's attorney, defining criminal
impersonation as "an offense that includes acting with intent to cause
another to rely upon pretended official authority." Anemona Hartocollis, A
Preservationist Maintains She Did Not Misrepresent the City, N.Y. Times,

April 12, 2008. Here, the People do not explain how Raphael Golb could
have guessed that a statute designed for such a purpose would apply to a
prank of the sort he is alleged to have played or, indeed, how he could
possibly have intended to "gain the trust and acquiescence" of Lawrence
Schiffman's colleagues by sending out a mock confession of plagiarism
under the name "Larry Schiffman." A statute directed against known and
stated evils is not to be stretched to cover situations having no known or
reasonable relation to those evils. Bell, 306 NY 110; cf. People ex reI.
Jackson v. Potter, 47 NY 375 (Ct. App. 1872) (courts should look at the evil
that the statute was designed to hinder, to "prevent a stretching of the law
beyond the remedy, and so beyond the [legislative] intention. ");
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McKinney's, N.Y. Stat. § 276 ("If a statute makes penal the doing of
something not previously unlawful, the language of the statute should be
given a reasonable construction to carry into effect the purpose of the
legislature, but it cannot be enlarged, so as to make penal what is not plainly
written in the statute itself."). Dismissal of the § 190.25 counts requires
dismissal of the §190.78 counts which (dubiously) rest on violations of
§ 190.25 as the predicate "A" misdemeanor.
Finally, the statute that makes it a crime to "impersonate" someone
using electronic means with the intent to injure him took effect on
November 1, 2008 -

three months after the actions complained of here.

Hence, the People have fallen back on the more general impersonation
statute. But the conduct complained of here took place by electronic means,
two months before the electronic means provision took effect. Even without
the other interpretive problems that plague the People's case, that reason
alone would suffice to render recourse to the general provision
unconstitutionally vague. A criminal statute cannot stand if the class of
persons coming within its ambit is "so vaguely defined as to make it unclear
to potential violators just what conduct will subject them to criminal liability
and what will not." McKinney's, N.Y. Stat. § 271; see also People v.
Taggart, 66 Misc.2d 344 (Suffolk Dist. Ct. 1971). Here, how was Raphael
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Golb, the alleged sender of the impersonating emails, to guess that the old
law would apply to him, given that the new law, specifically designed to
deal with such conduct, had not yet taken effect? A material change in the
wording of a statute is generally interpreted as implying that "the law so
amended did not originally embrace the amended provisions ... A statute
will not be held to be a mere re-enactment of a prior statute if any other
reasonable interpretation is attainable." McKinney's, N.Y. Stat. § 193. See
also id., § 98 ("each provision of a statute must be construed as having been
intended to serve some useful purpose,,).30

III.

THE 'LARRY.SCHIFFMAN' EMAILS ARE PROTECTED
UNDER THE FIRST AMENDMENT'S PROTECTION FOR
PARODIES.
Parody requires impersonation. Here, the defendant's alleged conduct

in opening the "larry.schiffman@grnail.com" account and sending the

The 2008 Memorandum in Support of the enactment of Senate Bill S4053,
criminalizing impersonation by electronic communication, makes it clear that the
amendment was viewed not merely as clarifying pre-existing law, but as creating new
law: "Recently, with the frequent use of the Internet by persons of all ages, impersonation
has become an increasingly large problem in the United States ... The problem of
Internet impersonation is intensifying .... Impersonating another person by means of
online communications is currently much too simple ... It is necessary that
misrepresenting oneself through the use of the Internet become a crime in order to deter
the plethora of cases presently occurring." (Italics added.) By contrast, the 1980
Memorandum in Support of the enactment of Senate Bill S2935, which created "criminal
impersonation," makes it clear that the conduct the lawmakers were seeking to deter
involved "serious and violent crimes" and the impersonating of a police officer to "solicit
funds."
30
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emails from that account is additionally protected by the First Amendment,
because at most it was in the nature of parody, satire, or ajoke.

See,~,

Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988); Cliff Notes, Inc. v.
Bantam Doubleday Dell Publishing Group, Inc., 886 F .2d 490, 493 (2d Cir.
1989) ("parody and satire are deserving of substantial freedom ... as a form
of social and literary criticism"); See Gahary, 196 F.Supp.2d at 406-407
("Virtually all parody depends upon association with the original ... The
critical question ... is whether the parody, in addition to referencing the
original, simultaneously conveys the contradictory message that it is not the
original ... [T]he sheer outrageousness of Gahary' s messages, as well as the
particular place he chose to post them, paradoxically bolster [his] claim that
[his] intention could not have been to impersonate Grasso ... If Gahary were
trying to impersonate Grasso, this would hardly be the way to do it.")
(internal quotes omitted).
Here, the emails in question consist of preposterous admissions of
plagiarism31 by a distinguished department chairman, replete with a touch of
foolish arrogance, declarations that "my career is at stake," and orders not to
inform students or "mention the name" of the plagiarized scholar. The
What is preposterous is that Schiffman would suddenly admit the plagiarism after
denying it for a generation; not the fact of the plagiarism itself which, unfortunately, is all
too true.
31
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author of such emails was certainly entitled to expect that Schiffman's
internet-savvy students and learned colleagues would have the intelligence
to detect the dark humor with which these messages were infused, and
withhold their judgment until consulting with Schiffman in person. Parody
of the sort has been the stock and trade of social criticism ever since the 18th
century; the remedy, in a liberal democracy, is a rebuttal or, at the most, a
civil action for defamation.
Moreover, the academic community to which the emails were directed
would naturally be disinclined to believe that the contents were actually
authored by Schiffman by virtue of the fact that they originated from a
"gmail" account, rather than an "nyu.edu" account. Since it is generally
known that anyone can open a gmail account in any name they wish, the
knowledgeable observer is trained to note the IPS in evaluating the
authenticity of an internet communication. 32

32 Sophisticated pranksters are aware of this and create accounts that appear to be
authentic. For example, the "Yes Men," the undisputed masters of the internet prank,
create websites and addresses that are virtually identical to the organization they are
parodying. When the 24-hours-news-cycle cable media go online to search for a
spokesperson for the actual organization, they often access the "Yes Men" imposter site,
and invite a "Yes Men" spokesperson onto a cable show. The prank is completed when
the "spokesperson" makes statements that are so inconsistent with the past practices of
the group being lampooned that they create national commentary and force the authentic
group to issue a retraction. One of the more humorous recent examples occurred when
the Yes Men impersonated the U.S. Chamber of Commerce at the National Press Club
and declared that the Chamber now supports carbon caps to stop global warming. This
prompted a spokesperson from the actual Chamber to storm the press conference to
proclaim the speaker an imposter. The speaker countered by claiming the other was the
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If the "criminal impersonation" statute reached such conduct, it would
be unconstitutionally overbroad, for any act of parodic impersonation, even
one performed on stage, could be interpreted as motivated by an "intent to
injure" and would fall under the language of the statute. Were a student to
disguise himself as Lawrence Schiffman and parade around Washington
Square announcing that he had committed plagiarism, his conduct could
hardly be prosecuted under that statute. Yet, if the email parodies of
Schiffman are criminalized, any such comic performance or protest ~, the
parodies of Richard Nixon that were broadcast on radio stations during the
Watergate scandal) could end up being criminalized at the arbitrary
discretion of prosecutors and judges if they think it to be sufficiently
malicious; hence, the statute in question would (again) be unconstitutionally
void for vagueness, for performers and protesters would have no way of
knowing in advance when their acts would be legal or not.

See,~,

United

States v. Kozminski, 487 U.S. 931, 951-52 (1988) (statute criminalizing
violations of Thirteenth Amendment void where broad interpretation would
reach "almost any ... type of speech or conduct intentionally employed to
persuade a reluctant person to work"; such a broad prohibition would
imposter. Great fun was had by almost all.
~, Yes Men,
http://theyesmen.org/chamber (last visited Oct. 30,2009). The Chamber was not
laughing. They filed a civil suit against the Yes Men. Notably, there was no talk of
criminal prosecution.
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criminalize a great deal of innocent conduct, such as "a parent who coerced
an adult son or daughter into working in the family business by threatening
withdrawal of affection.")
Since the accusation of plagiarism, standing alone, obviously cannot
be criminalized, the allegedly illegal "untrue information" that the sender
communicated must be the idea that Schiffman was accusing himself in an
absurd manner, even to the point of supplying his readers with the link to a
severely accusatory internet article exposing his plagiarism (misconduct
which he simultaneously refers to as a "minor failing of mine dating back
fifteen years"). But, of course, all that was required to correct such an
absurd impression (if indeed it was momentarily held by any of Schiffman's
highly educated colleagues) was a simple denial of the admission by
Schiffman himself. See Lott v. Levitt, 556 F.3d 564 (7th Cir. 2009) (in civil
defamation suit brought by professor, court held that the "remedy for this
kind of academic dispute is the publication of a rebuttal, not an award of
damages.").
Indeed, astute members of the public reacting to Raphael Golb's
widely publicized arrest were quick to see that the emails Raphael Golb is
alleged to have sent were ajoke.

See,~,

the comments posted by Victor

Galindo (apparently a California resident who is acquainted with the history
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of the allegations concerning Schiffinan) and another blogger on the Jewish
Telegraphic Association website on March 6. 33 Nor is this simply a matter
of empirical response. The People had ample indication of the parodic intent
that informed these writings, Sh&, the declarations that actually attacked
Norman Golb and praised Stephen Goranson's "courage."
As indicated earlier (see supra, p. 27), Garrison held that when
adjudicating criminal libel cases, courts must apply the same standards as
they do in civil libel cases. Civil liability for defamation is premised on the
lasting harm that the widespread dissemination of serious falsehoods can do
to an individual's social relations. Here, as indicated, there is no reason to
conclude that the legislature intended the "intent to injure" to encompass
harm to reputation. There is still less reason to conclude that they intended it
to encompass minor, easily corrected harm or wounding of feelings of the
type that apparently occurred here. As the authors of the Restatement of
Torts explained, law cannot take cognizance of "insults, indignities, ...

Tamar: "What Raphael Golb did is ajoke. And jokes are protected by the
Constitution." Victor Galindo: "Schiffinan well deserved this 'joke' being played on
him. After following events and writings about the scrolls for years, I did not appreciate
Schiffinan repeatedly denigrating almost anyone with a different analysis than his own.
His behavior towards Robert Eisenman and a young colleague of Eisenman [an apparent
reference to Michael Wise] was far more seriously bad than this simple affair. That
behavior should have warranted an arrest for the undeserved damage that it inflicted on
those two scientists." Dead Sea Scrolls figure charged with identity theft, JTA, March 6,
2009, http://jta.org/news/article/2009103106/1 003 512/dead-sea-scrolls-figure-charged
with-identity-theft.
33
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petty oppressions, or other trivialities .... [We] must ... be hardened to a
certain amount of rough language, and to occasional acts that are . ..
unkind. There is no occasion for the law to intervene in every case where
someone 's feelings are hurt. There must still be freedom to express an

unflattering opinion, and some safety valve must be left through which
irascible tempers may blow off relatively harmless steam." Restatement
(Second) of Torts § 46 cmt. d (1965) (italics added). Such phenomena,
including intelligent academic pranks, are an inevitable, integral part of
human society.
Furthermore, if we were to criminalize ridicule, "the psychic 'harm'
involved would be a function of the varying sensibilities of specific
individuals"; "hence, any attempt to criminalize the online (or offline)
infliction of ridicule would undoubtedly be held unconstitutionally void for
vagueness." Susan Brenner, Should Online Defamation be Criminalized?,
76 Miss. L.J. 705-787 (2007). "Criminalizing ridicule would require us to
draw an inherently arbitrary line between joking and crime." Id. at 47.
According to Schiffman himself, no one "seriously believed" he committed
plagiarism. Steve Kolowich, "The Fall of an Academic Cyberbully," The
Chronicle ofHigher Education, March 20, 2009. Schiffman has not pressed

civil defamation charges against Raphael Golb, as one might normally have
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expected him to do ifhe really believed that Golb had engaged in an
unwarranted assault upon his reputation. At most, it appears that his feelings
were hurt and he was angered. These are not injuries to be punished by the
criminal law; they are the natural and healthy by-products of the vigorous
discourse protected by the First Amendment. See Ashton, 384 U.S. 195,
199 ("a function of free speech under our system of government is to invite
dispute. It may indeed best serve its high purpose when it induces a
condition of unrest, creates dissatisfaction with conditions as they are, or
even stirs people to anger. Speech is often provocative and challenging. It
may strike at prejudices and preconceptions and have profound unsettling
effects as it presses for acceptance of an idea.")
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CONCLUSION

For the foregoing reasons, Counts 1,2,4-39,41-47,49 & 50 must be
dismissed.

DATED:

New York, New York
November 3,2009
Respectfully submitted,
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